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a turn to the Lawyer when they 
need help in safeguarding their rights. 
It’s part of the Lawyer’s job to know his 
clients’ rights and duties under Federal as 
well as under State law. 


The United States Code Annotated helps 
today’s Lawyer do his job by giving him the 
laws of the United States together with an- 
notations of the court constructions of those 


laws — information every Lawyer must 
have. 


UNITED STATES CODE ANNOTATED 


PUBLISHING COMPANY 
WEST St. Paul 2, Minnesota 
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@ MISSOURI PLAN VOTED IN DADE .. . The Dade County Bar 
Association won approval from the voters in the November 
5 general election for its proposed amendment to the 
Metropolitan Charter of Dade County providing for the 
selection of judges by the "Missouri Plan." Amendment 

No. 9 of the Charter received 62,535 votes for and 32,158 
votes against, not including absentee ballots. Effective 
on February 1, 1964, the amendment provides that judges 
shall be initially appointed from a list submitted by the 
Metropolitan Court Nominating Council, and thereafter 
periodically stand for election on the basis of their 
individual judicial records without political campaigns. 


e THE ST. PETERSBURG LAWYER is the name of the new 
monthly magazine of the St. Petersburg Bar Association. 
President Thomas W. Kiernan announced in the initial issue 
distributed in November that the publication is another 
public information service of the association and will 
contain information of interest to other groups who are 

on its mailing list. Congratulations to the St. Petersburg 
Bar Association for this forward step in promoting com- 
munity good will! 


@ BOARD OF BAR EXAMINERS . .. August C. Paoli of Holly- 
wood is new chairman of the Florida Board of Bar 
Examiners, succeeding Paul Raymond of Daytona Beach. 
Ernest W. Welch of Panama City was named new vice chairman 
at a recent meeting of the Board. 


@ MEDICO-LEGAL CONTRASTS . .. The Legal Economics 
Department of the American Bar Association secured some 
interesting comparisons of the income of doctors and 
lawyers from the Internal Revenue Service. Average 
receipts of single practitioners in Florida for 1960 were 
$15,044 for lawyers and $30,870 for doctors. Average 
receipts for law partnerships were $77,413 and for medical 
partnerships, $121,565. 


(Continued on page 1143) 
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CALENDAR OF LEGAL EVENTS 
1963 


December 16—Hearing on Proposed Amendments to Florida 
Rules of Civil Procedure, Supreme Court, Tallahas- 
see, 9330 a.m. 


1964 


January 10—American Law Student Association, Liaison 
Committee, University of Miami School of Law, 2 p.m. 


January 22-Florida Council of Juvenile Court Judges, 
Sarasota Terrace Hotel, Sarasota. 


January 23-25—Florida County Judges Winter Conference, 
Sarasota Terrace Hotel, Sarasota. 


February 5=-7—Annual Convention Circuit Judges, Stetson 
University, St. Petersburg. 


February 6=-8—-Southeastern Seminar on Government Claims 
and Procurement Law, University of Georgia, Athens. 


February 13-18—American Bar Association Midyear Meeting, 
Palmer House, Chicago, Illinois. 


May 5-9—Annual Convention of The Florida Bar, Americana 
Hotel, Miami Beach. 


May 20-23—American Law Institute, Washington, D. C. 


July 20-August 1-Fourth Program of Instruction for 
Lawyers, Harvard Law School, Cambridge, Mass. 


August 10-14—ABA Annual Meeting, New York, N. Y. 


(Official announcements preg yD events of —= and statewide interest to 
members of The Florida Bar will be entered on , @8 space permits.) 
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We specialize 
in locating 
Missing Heirs 
to Estates 

We shall be pleased 


to analyze heirship problems 
WITHOUT OBLIGATION 


Chamber of Commerce Bldg. 


Send for 


complimentary 


brochure and 
genealogical 
chart 


Miami, Florida 


ALTSHULER GENEALOGICAL SERVICE 


FR 3-8345 


as and Correspondents in the United States and throughout the world 


Over a quarter century of service to ATTORNEYS + ADMINISTRATORS + EXECUTORS + TRUSTEES + BANKS 
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VOLUME XXXVII 


DECEMBER, 1963 


NUMBER 11 


Officers of 
Lhe Horvida Bar 


Lhe Board 
of 


House of Delegates 
American Bax 


DELBRIDGE L. Gisss, President 


JACKSONVILLE 


CHESTERFIELD H. Situ, President-elect 


BARTOW 


MARSHALL R. Cassepy, Executive Director 


TALLAHASSEE 


A. G. CAMPBELL, JR., first 
ROBERT M. ERVIN, second 
CLARENCE E. BROWN, third 
HAROLD R. CLARK, fourth 
DAVID W. FOERSTER, fourth 

H. P. OSBORNE, JR., fourth 
WILLIAM G. O'NEILL, fifth 

A. T. COOPER, JR., sizth 
RICHARD T. EARLE, JR., sixth 
THOMAS A, KOEHLER, seventh 
PARKS M. CARMICHAEL, eighth 
JOHN M. MccaRTY, ninth 
FLETCHER G. RUSH, ninth 
BENJAMIN F. SMATHERS, ninth 
ROY C. SUMMERLIN, tenth 
W. 0. MEHRTENS, eleventh 


State Delegate: 

J. LANCE. LAZONBY 
Section Delegate: 
JOHN M. ALLISON 
Assembly Delegate: 
JOSEPH A. MCCLAIN, JR. 
Delegates of The Florida Bar: 
CLYDE ATKINS 

CHARLES B. FULTON 
REGINALD WILLIAMS 
0. B. MCEWAN 


WILLIAM P. SIMMONS, JR., eleventh 
HARRY ZUKERNICK, eleventh 
JULIAN D, CLARKSON, twelfth 
JOHN C, PINKERTON, twelfth 
THOMAS ALEXANDER, thirteenth 
JOHN J. TRENAM, thirteenth 

J. ERNEST COLLINS, fourteenth 
ROBERT B. BUTLER, fifteenth 
MARSHALL M. CRISER, JR., fifteenth 
RUSSELL MC CAUGHAN, fifteenth 
ENRIQUE ESQUINALDO, sirteenth 
DELBRIDGE L. GIBBS, ex Officio 
CHESTERFIELD H. SMITH, ez Officio 


JAMES LAWRENCE KING, ez Officio, as 
President, JUNIOR Bar SECTION 


MILTON R. ADKINS, ex Officio as 


President-elect, JUNIOR Bak SECTION 


Ez Officio: 

E. DIXIE BEGGS 

CODY FOWLER 

WILLIAM REECE SMITH, JR. 


Delegate of National Confer- 


ence of Bar Examiners: 
SAMUEL J. KANNER 


Delegate of the Dade County 
Bar Association: 


WILLIAM C. STEEL 


Editorial Staff 
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MARSHALL R. CASSEDY, Editor 
LINDA H. YATES, Managing Editor 
EDITORIAL AND EXECUTIVE OFFICES: 224 W. PENSACOLA ST. 


P. O. BOX 1226, TALLAHASSEE 


NON-MEMBERS—$1.00 PER ISSUE EXCEPT SEPTEMBER ($10.00 
per copy for that issue). Published monthly except August. 
Second Class postage paid at the Post Office at Tallahassee, 
Florida. Views and conclusions expressed in articles herein are 
those of the authors and not necessarily those of the editorial staff, 
officials or Board of Governors of The Florida Bar. Contributors 
are requested to submit two copies of all manuscripts. Closing date 
is the lst of the month preceding date of issue. Advertising rate 
card may be had upon request. Postmaster to send Form 3579 to 
P. O. Box 1226, Tallahassee, Florida. 
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An architect's drawing of The Florida Bar Center as it will look when built 
on a tract of land adjacent to the Capital Center in Tallahassee. The proposed 
building and a campaign to raise funds for its construction are described at 


page 1085 of this issue. 
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1400 SECTIONS 


REVISED 
IN THE 1963 
FLORIDA STATUTES 


The Most Up-to-Date 
Statutes Available 


These Statutes are officially prepared by the 
Statutory Revision Department of the Attorney 
General's Office. The two Volumes and one Index 
will meet your every research requirement for easy 
reference to all active statutory law. The three- 
volume set now available contains: 


1. COMPLETE UP-TO-DATE LAWS 
THROUGH 1963 


2. COMPLETE HISTORY NOTES 


3. TRACING, REPEAL, AND TRANSFER 
TABLES 


4. TABLE OF COURTS 
5. COMPREHENSIVE INDEX 


The three-volume set including postage is only 
$28.00. 


Send check or money order payable to: 


TOM ADAMS, SECRETARY OF STATE 
CAPITOL 
TALLAHASSEE, FLA. 
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MAY 
THE JOY 
AND GOODWILL 
WHICH ABOUNDS 
AT THE CHRISTMAS 
SEASON BE WITH YOU 
AND YOURS THROUGH. 
OUT THE COMING YEAR. LET 
US HOPE THAT ALL MEN WILL FEEL 
THE WONDER OF CHRISTMAS AND SO 
FULFILL 
THE AGE. 
PROMISE 
FOR 


Peace On Earth 


GOODWILL 
TOWARD MEN 
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Argues Motion by Telephone 
ATTENTION: Florida Bar Journal 


Gentlemen: 

Some weeks ago, it became neces- 
sary for me to argue a motion for new 
trial before Circuit Judge Melvin, 
Milton, Florida. The case had been 
tried before him, by his special assign- 
ment, here in Miami, Florida. Natu- 
rally, it appeared my opponent and 
I were faced with an expensive, time- 
consuming journey to Milton, Florida, 
in the event Judge Melvin could not 
be immediately re-assigned to hear 
the motion at Miami. (Appeal dead- 
lines prevented delay ). 

It seemed to me that our trip to 
Milton was needless if we could argue 
this matter by telephone. I called 
Judge Melvin and made this sugges- 
tion. Both he and my opposition 
agreed. 

At a time certain, set forth by 
proper notice, my opponent joined 
me in my conference room and, by 
conference telephone, we argued this 
motion here in Miami, while Judge 
Melvin sat some 600 miles away and 
listened to us. At the conclusion of 
agreement and ruling, we all agreed 
that this method was most effective. 
Our cost was $17.50 and time con- 
sumed did not exceed 20 minutes. 

I believe this idea to be novel in 
Florida. Also, I am sure many of our 
members would be most grateful to 
learn of this Twentieth Century 
method of practice. 

WILLIAM JOHN MAsoNn 
Miami 


Editor's Note: Letters of general interest 
to the Bar will be published in this column 
as space permits. All letters must be signed. 
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FAMU Law Graduates 


Executive Director 
The Florida Bar 

I wanted you to share my joy re- 
garding the accomplishments ot our 
six graduates of April, 1963. Accord- 
ingly, I am furnishing the information 
contained herein. This seems particu- 
larly appropriate in view of the events 
of recent date. 

Three of the four graduates who 
submitted to the bar examination of 
Florida passed same. These gradu- 
ates, John Dorsey Due, Edward 
Rodgers and Alcee Hastings, will be 
sworn in by the Supreme Court of 
Florida at 11:00 A. M. on 15 Novem- 
ber. One graduate, Hemphill P. Pride 
II, has already been admitted to the 
bar of South Carolina and is prac- 
ticing in Columbia. One graduate, 
Isiah K. Williams, did not submit to 
a bar examination for personal rea- 
sons. He is now attending the gradu- 
ate division of St. Johns University 
Law School in New York City. The 
one graduate who, unfortunately, 
flunked the bar examination is em- 
ployed by one of the agencies of the 
State of Florida. He will take the ex- 
amination again in March. 

THOMAS MILLER JENKINS 
Dean, College of Law 
Florida Agricultural and 
Mechanical University 


Enjoys Journal 
The Florida Bar Journal 
Sirs: 

Thank you for your continued serv- 
ice in sending me The Florida Bar 
Journal and the recent Directory. I 
always enjoy them. 

Mrs. MirtAM FINNEY SUMNER 
Miami 


THE FLORIDA BAR JOURNAL 


| 
| 
i 


When You IncoYporate 


Small or large, simple or complex, local or out-of-state, your 
work in designing a new corporation to meet the needs, 
plans and promises of a new business venture will divide 


into three stages: 


PRE-INCORPORATION PLANNING 
EFFECTING THE INCORPORATION 
POST-INCORPORATION CONTROL AND PROTECTION 


Each of the three stages presents problems for the lawyer. 
Write today for a copy of C T’s new booklet, When You 
Incorporate, and see how C T can ease much of the burden. 
The booklet is for lawyers only. 

The Pre-Incorporation Work Sheet included in the booklet 


may prove to be especially helpful and valuable to you. 


IN THE INCORPORATION, QUALIFICATION AND STATUTORY 
REPRESENTATION OF CORPORATIONS, THE CORPORATION 
TRUST COMPANY, CT CORPORATION SYSTEM AND 
ASSOCIATED COMPANIES DEAL WITH AND 
CT FOR LAWYERS EXCLUSIVELY. 


SERVING FLORIDA LAWYERS 


CT CORPORATION SYSTEM 
HEALEY BUILDING 
ATLANTA 3, GEORGIA 
JAckson 3-0546 
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The Corporation Trust Company C T Corporation System 
and 


President’s Page 
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A YEAR-END REVIEW 


The end of the calendar year marks the half-way point in The 
Florida Bar’s administrative year. Thus it is appropriate to reflect 


upon some of our activities to date. 


Continuing Legal Education got off to a promising start early this 
year. Three more courses are presently in preparation—“Florida Civil 
Trial Practice” being now almost complete, and the other two, 
“Florida Real Property Transactions” and “Florida Civil Practice 
After Trial,” being intensively supervised by outstanding steering 


committees. 


Typical of the outstanding work we have come to expect from the 
Legal Forms and Worksheets Committee is a comprehensive set of 
forms to cover almost every conceivable situation under the new 
Mechanics’ Lien Law. These forms were mailed this month to every 


member of The Florida Bar as another free but valuable service. 


Having been clearly charged by the Supreme Court of Florida with 
responsibility for action to combat unauthorized practice of law, we 
are making substantial progress in this field. Although resort to 
litigation will certainly be had when necessary, considered effort will 
be made to resolve differences by negotiation and persuasion. The 
first hopeful step has been in the establishment of a joint liaison com- 
mittee with the Florida Land Title Association. It is a sincere effort 
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to minimize, if not to eliminate, the long-standing conflicts between 


lawyers and title companies. 


During the past six months, the Board of Governors has met three 
times—in Crystal River, Panama City and Miami—to conduct the 
business of The Florida Bar. The Mid-Year Meeting scheduled for 
December 6th in Jacksonville brought together more than twenty of 
our standing committees for a full day’s work session. The willingness 
of lawyers throughout Florida to serve their profession so unselfishly 
and at their own expense is what helps to make ours one of the truly 
great bars of the nation. 


As for the future, The Florida Bar is about to undertake its most 
ambitious, exciting and challenging project—the construction of The 
Florida Bar Center at Tallahassee as pictured on the cover of this 
issue of the JournaL. Lawyers in every part of the state and our 
out-of-state lawyers as well, have volunteered to insure its success. 


I hope that each of us will do his part in supporting this fine living 


tribute to our profession. 
A 


a 


President 
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@ Florida's four | tor-0 id Electric ies will invest more 
than 160 MILLION DOLLARS in 1964 in new construction to 
keep ahead of the growing demand for electric power. 


Write for our free illustrated booklet, ‘Electric Utility 
Growth . .. Moves Florida Forward” 
Address: “Electric”, Tampa 9, P.O. Box 10278, Fla. 


Most people take electric power for 
granted. It’s there, behind the light 
switch or the plug, ready to make life 


brighter, make work lighter. 


In America, we use more electricity every 


year, at home, at business, at play. 


Abundant, dependable, !ow cost electricity 


is a vital force for progress. 


It takes years to plan a new 
generating station. 


It takes mindpower. 


It takes manpower, 
and muscle, 


and money. 


Your business-managed, taxpaying, electric 
companies have already invested more 
than 1% BILLION DOLLARS in Florida's 
future. And we don't intend to stop. 

In order to provide all the power our state 
will need in the years to come, our 
combined construction expenditures — 
1963 through 1965 — will top 

435 MILLION DOLLARS. 


Think of it in terms of new jobs, new 
buildings, new equipment, new people and 
new purchasing power. 

It means that, 

and more. 

It means more electric power to 

move Florida forward! 

FLORIDA POWER & LIGHT COMPANY 
FLORIDA POWER CORPORATION 
GULF POWER COMPANY 

TAMPA ELECTRIC COMPANY 


THE FLORIDA BAR JOURNAL 


| 
(BUILDING 
“CONSTANTLY B 


The Florida 
Fund Raising 


Ws AN ENTHUSIASTIC START, the 
lawyers of Florida began a 
drive this month to build a permanent 
center for the state’s legal profession. 

A campaign to raise funds for The 
Florida Bar Center, to accommodate 
an expanding continuing legal educa- 
tion program, program to combat un- 
authorized practice of law, provide 
assembly space for legal institutes, 
meetings and programs, and to ac- 
commodate the individual lawyer 
with space for interviews, research 
and library facilities, got underway at 
a kick-off dinner in Jacksonville, De- 
cember 5, on the eve of the Mid-Year 
Meeting of The Florida Bar. 

Members of the Florida Bar Center 
Committee and regional chairmen for 
the fund campaign made final plans 
to solicit $565,000 in voluntary con- 
tributions from members of the Bar 
to construct a bar center on a two- 
acre tract of land with a commanding 
view of the Capitol on the Apalachee 
Parkway in Tallahassee. The land was 
purchased during the past year as the 
Bar completed months of study of the 
projected growth and anticipated 
needs of Florida’s lawyers for the next 
20 years. 

A look at the past best illustrates 
how increase in membership affects 
the space needs of the profession in 
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Bar Center 


Drive Begins 


Florida. When The Florida Bar was 
integrated in 1950, there were 3,000 
members. The Bar headquarters oc- 
cupied one office in the Supreme 
Court Building and all responsibili- 
ties except the publication of the 
Journal were handled by an executive 
secretary. A part-time editor, working 
from his own office, handled the pub- 
lication of the monthly Journal. 
Currently with a membership of 
8,500, The Florida Bar occupies ap- 
proximately 3,000 square feet of rent- 
al space in the Petroleum Building in 
Tallahassee, plus a machine room and 
limited storage area in the basement 
of the adjacent Supreme Court Build- 
ing. Sixteen full-time staff members 
are employed to carry forward pro- 
grams of service and information to 
the bench, the bar and the public. 

A color brochure of a Florida Bar 
Center planned to meet the needs of 
the expanding population of lawyers 
was mailed to all members this 
month. A letter was also mailed to 
explain the procedure by which con- 
tributions may be made and enclosing 
pledge cards so that each member of 
the Bar might have an equal oppor- 
tunity to pledge toward the building 
fund. Personal solicitation by 17 re- 
gional chairmen will get underway 
in January. 
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On October 24 The Florida Bar 
Center Committee chairman, Chester- 
field H. Smith, Bartow, called togeth- 
er members of the committee, the 
Bar’s Advisory Council of Past Presi- 
dents, and members of the Board of 
Governors for a meeting in Tallahas- 
see. In two days of discussion, the 
group approved a total campaign 
goal of $565,000 to be pledged by 
May 1, 1964, to pay for the land, 
architect’s fees, building, landscap- 
ing, paving and miscellaneous costs. 
Architect Joseph N. Clemons of Tal- 
lahassee was engaged to begin work 
immediately on plans for the center, 
and The Florida Bar Center Cam- 
paign Fund Committee, with William 
Reece Smith, Jr., Tampa, chairman, 
was instructed to begin solicitation of 
funds. 


Lawyer Population, Space Needs to 
Increase 

The committee determined that on 
the basis of a statistical analysis 
which projected lawyers in Florida 
from the present number of 8,500 to 
20,980 by the year 1980, space needs 
to serve such a membership would 
require a bar center containing floor 
space of 18,500 square feet. Prelimi- 
nary plans from the architect include 
meeting rooms, a lounge, conference 
rooms, library, administrative offices, 
machine room and storage space to 
house the permanent records of The 
Florida Bar. The exterior of The Flor- 
ida Bar Center is modeled after his- 
toric Colonial Williamsburg architec- 
iural style, rich in the traditions of 
American law and freedom. It , is 
planned that the interior will com- 
bine dignity and simplicity with max- 
imum use of space and efficiency of 
operation. 


Construction of both the exterior 
and interior will be based on the most 
modern engineering and architectural 
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advancements to insure serviceability 
and minimum cost of maintenance. 
An Architectural and Building Com- 
mittee was appointed to work with 
the architect, engineer and builder in 
the development of The Florida Bar 
Center. J. Lewis Hall, Tallahassee, is 
serving as chairman of this committee, 
and members are Harold R. Clark, 
Jacksonville, J. Nixon Daniel, Jr., Pen- 
sacola, and Marshall R. Cassedy, Tal- 
lahassee. 


Individuals to Contribute 

Funds for the development of the 
Center are expected to come from 
individual members of the Bar and 
not from outside sources. Appropriate 
permanent recognition in The Florida 
Bar Center will be given to contrib- 
utors. The Florida Bar Center Com- 
mittee resolved that the following 
procedure be used in raising the 
$565,000 goal: 

1. The maximum and minimum 
gift by any member of The Florida 
Bar until the Committee directs other- 
wise will be $500.00; 

2. The maximum pledge period 
for any gift will be five years; 


3. No gifts will be accepted from 
local bar associations; 


4. Gifts from commercial institu- 
tions and lay persons will be received, 
but must first be officially accepted 
by The Florida Bar Center Commit- 
tee; 

5. Memorial gifts for deceased 
lawyers only will be received in an 
amount not less than $500.00. Any 
other special memorials will be con- 
sidered by the full committee prior 
to official acceptance. 

Now the fourth largest integrated 
bar association in the nation, sur- 
passed only by California, Texas and 
Michigan, The Florida Bar ranks 
seventh in membership comparisons 
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These members of The Florida Bar Center Committee and the Advisory Council of Past Presi- 
dents met in Tallahassee October 24 to make plans for initiating a fund-raising drive. 


From 


left to right are Chesterfield H. Smith, chairman, J. Lewis Hall, Delbridge L. Gibbs, Reginald 

L. Williams, Jerry Billings, J. Lance. Lazonby, Judge Charles B. Fulton. Standing, left to right, 

Harold R. Clark, Parks M. Carmichael, William A. O'Bryan, Russell McCaughan, Fletcher G. 
Rush, Clyde Atkins, J. Nixon Daniel, Jr., Ernest Collins and A. T. Cooper, Jr. 


with all state bar associations, volun- 
tary and integrated, exceeded only by 
the above and by Illinois, New York 
and Ohio. All of these largest volun- 
tary and integrated bar associations 
have their own bar headquarters 
building. In addition, the Oklahoma, 
Arkansas and North Carolina bar as- 
sociations own headquarters build- 
ings, and the Missouri Bar headquar- 
ters is now under construction. To 
keep pace with these precedents 
and, most important, have the facili- 
ties with which to adequately serve 
its membership, success of The Flor- 
ida Bar Center campaign was de- 


scribed by leaders of the bench and 
bar as a challenge that members can- 
not afford to let pass by. They ex- 
pressed the belief that the center 
would be a monument to the legal 
profession, a symbol of its strength 
and independence. 

Chief Justice E. Harris Drew of the 
Supreme Court of Florida stated that 
the benefits to be realized from a 
Bar center merit a commitment from 
each and every lawyer in the state. 
“Your contribution will be a testi- 
monial of faith in the legal profession 
and its place in the future of our 
country,” he said. 


“Every man owes some of his time to the upbuilding of the profession to which he 


belongs.”—Theodore Roosevelt 
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Practicing Lawyers’ Course No. 2 


Schedule Announced for CLE Course 
On Florida Civil Trial Practice 


me ON FLORIDA CIVIL TRIAL 
PRACTICE, Practicing Lawyers 
Course No. 2, will begin January 17, 
1964 in St. Petersburg, the Continuing 
Legal Education Committee of The 
Florida Bar has announced. The prac- 
tice manual for use in connection with 
the course is expected to be ready for 
distribution this month. 

Ten seminars are scheduled for dif- 
ferent cities throughout the state, 
including two seminars scheduled for 
a series of three nights in Miami and 
Tampa. In order to give the practicing 
attorney the widest coverage of sub- 
ject matter in as short a time as pos- 
sible, the Steering Committee for the 
course and manual determined to 
schedule each seminar on a Friday, 
beginning at 9:00 a.m. and continuing 
through 9 p.m., except for the night 
presentations in Tampa and Miami. 

The course will be a combination of 
demonstrations and lectures on the 
various aspects of a civil trial. The 
fact statements upon which the 
demonstrations will be based vary 
from the selection of a jury and open- 
ing statements for a case involving 
crop damage from the use of an im- 
proper chemical pesticide to the 
examination and cross-examination of 
a property owner and valuation expert 
in a condemnation trial. The fact 
statements used for the summation 
demonstration will involve a suit by 


1088 


a lawyer against a former client for 
an attorney's fee. The fact statements 
chosen for use in connection with the 
various demonstrations are intended 
to be situations involved in general 
civil trial practice and are not limited 
to use in connection with any one 
particular facet of civil trial practice. 
Although some of the fact statements 
will be concerned with tort litigation, 
such as crop damage, there will be 
no automobile damage or personal in- 
jury demonstrations. However, the 
principles involved in all of the 
demonstrations are designed to be of 
value in the trial of any civil matter. 

Twenty-eight Florida practitioners 
have participated in the preparation 
of the chapters in the practice manual. 
This practice manual is designed as 
a continuation of the material covered 
in the first practice manual, FLorma 
Crvit Practice Berore TriAL. The 
two together cover the handling of 
civil matters from the beginning 
of the attorney-client relationship 
through the entry of judgment after 
trial. A third manual is presently in 
the planning stage to complete the 
civil practice series, and will be en- 
titled FLorma Practice AFTER 
TRIAL. 

Another innovation by the Steering 
Committee for this second course will 
be the use of a critique panel com- 
posed of participants in the course 
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and available during the demonstra- 
tions and lectures to evaluate the ma- 
terial presented by each and to add 
their comments or criticisms to the 
method or subject matter presented. 
The panel will also be available to 
answer questions from the audience. 

Members of the Steering Committee 
who planned this second course and 
practice manual are Thomas C. Brit- 
ton, Miami; Donald O. Hartwell, 
Tallahassee; William C. Grimes, 
Bradenton; Kirk Sullivan, West Palm 
Beach; and Maxwell Wells, Sr., Or- 
lando. 

The registration fee for the course, 


tice manual, is $20.00. Registration 
information has been mailed to mem- 
bers of The Florida Bar. 

The course is to be presented in 
locations and on dates as follows: 
January 17 St. Petersburg 


January 24 Pensacola 
January 31 Miami, Tallahassee 
February 7 Gainesville 


February 12 


Miami (night) 
February 14 


Jacksonville, Orlando 


February 18 Tampa 
February 19 Miami (night) 
February 21 West Palm Beach 


February 25 


Tampa (night) 
February 26 


Miami (night) 


March 3 


Scheduling of topics for the course is as follows: 


which includes the cost of the prac- Tampa (night) 


9:00-10:30 A.M. The selection of a jury for a case in which a farmer brings 
suit against a hardware company for supplying him with 
weed killer instead of an insecticide for use on his mature 
corn crop. 


Opening statements by counsel following the selection of 


10:45-11:30 
: the jury in the same crop damage case. 


11:30-12:360 The examination and cross-examination of the proprietor 
of a six-year old business occupying his own building— 
the front half of which is being condemned for a new four- 


lane highway. 
2:00- 3:00 P.M. 


The examination and cross-examination of a valuation 
expert in the trial of the above condemnation case. 


3:15- 4:15 A lecture setting out the necessary steps in the use of 


various items of documentary evidence. 


4:15- 4:45 A lecture on the use of various motions during trial and 
the procedures necessary to the protection of the trial 


record for use on appeal. 


7:00- 8:00 P.M. The summation by counsel for the plaintiff and defendant 


in the trial of a suit brought by an attorney against his 
former client for a $20,000 fee for work done in a prior 
proceeding. 
8:00- 8:30 A lecture on the necessity, importance and preparation of 
jury instructions. 
8:30- 9:00 A lecture on the use of post-trial motions and the pre- 
paration of judgments and other orders including the 
taxing of costs. 


VOL. 37, NO. 11 * DECEMBER, 1963 


1089 


5 
i 
j 
Be 
‘ 
4 
| 


The Florida Bar joins the 


Nation in mourning the death of 
the President of the United States, 
John Fitzgerald Kennedy. 


John M. McCarty Appointed to Board 


State Senator John M. McCarty, Ft. 
Pierce, has been sworn in as third rep- 
resentative on the Board of Governors 
_ as warranted by a 
recent population 
count of lawyers in 
the Ninth Judicial 
Circuit. He took 
office during the 
Board’s meeting in 
Miami on November 
22 following his ap- 
pointment by Presi- 
dent Delbridge L. 
Gibbs. 

The appointment was made on an 
interim basis, and he will serve until 
the next regular election of Board 
members from odd numbered circuits 
in March, 1965. 


MCCARTY 
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Each circuit may have one rep- 
resentative for each 300 lawyer 
residents. The recent census in Bre- 
vard, Indian River, Martin, Okeecho- 
bee, Orange, Osceola, St. Lucie and 
Seminole counties qualified the Ninth 
Circuit for another member in addi- 
tion to the two already serving, 
Fletcher G. Rush and Benjamin F. 
Smathers. 

Senator McCarty, a graduate of the 
University of Florida College of Law, 
served as municipal judge for Fort 
Pierce from 1947-1953, and as circuit 
judge of his circuit from 1957-1959. 
He was elected to the Florida Senate 
in 1962. He is a past president of the 
St. Lucie County Bar Association. 
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In three separate ceremonies November 15, 220 lawyers were admitted to practice in Florida. 
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The above group was photographed with members of the Court and Bar officials on the steps 
of the Supreme Court Building in Tallahassee following their induction. Those taking the oath 
in Lakeland and Miami are pictured on the following pages. 


New Members Addressed 
By Justice Stephen C. O'Connell 


Y COLLEAGUES, newest members 
of The Florida Bar, distin- 
guished guests, ladies and gentlemen. 
On behalf of the members of this 
Court and the judiciary of this State 
I offer sincerest congratulations and a 
warm welcome to each of you new 
members of The Florida Bar. It is to 
you that I address my remarks. 

That you and your families occupy 
varied social and financial positions 
in your communities is comforting 
evidence that democracy of oppor- 
tunity does still exist in this nation 
and in the profession you have just 
entered. 

But your presence here today is not 
a result of the operation of the demo- 
cratic principle of equality of persons. 
On the contrary you are here because 
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you have demonstrated not equality, 
but rather quality, superior quality, 
of character, intelligence, learning 
and industry. 

By virtue of the demonstration of 
these qualities and your entry into the 
legal profession each of you is now a 
marked man or woman. Marked not 
for destruction, nor with a distasteful 
stigma, but marked as a lawyer, a 
fact which entitles those about you 
to expect and to demand, that each 
of you, to greater degree than other 
men, constantly exemplify the qual- 
ities of good faith, incorruptible vir- 
tue, dedication to the cause of truth 
and justice, and chivalric honor. 

De Toqueville, the French scholar, 
writing of the legal profession in the 
new America, said that: 
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This group of new admittees to The Florida Bar was inducted in a ceremony at the Second 
District Court of Appeal in Lakeland. Members of the Judiciary and Bar who took part are 
pictured on the front row. 


The profession of the law is the only 
aristocratic element which can _ be 
amalgamated without violence with the 
natural elements of democracy. I can- 
not believe that a republic could sub- 
sist if the influence of the lawyers in 
public business did not grow in pro- 
portion to the power of the people. 


His reference to the legal profes- 
sion as being “aristocratic” was not an 
unfortunate reference to an anachro- 
nistic concept of class based on noble 
birth, breeding, social status, or 
wealth. He meant, and I mean, an 
aristocracy based on achievement. A 
fellowship of these who care. A group 
of persons animated by the finest idea 
that can possess the human mind—a 
sense of personal duty and responsi- 
bility to assist neighbor and commu- 
nity in solving their problems and 
achieving real justice. 

Our nation is in dire need of such 
an aristocracy composed of those who 
care, of those who are devoted to de- 
cency, dignity and duty, of those who 
are obligated to take the lead in 
bringing order out of chaos, under- 
standing out of ignorance and justice 
out of injustice. 

The legal profession is such an ar- 
istocracy. You are now a member. of 
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it and have the duty of conducting 
yourself accordingly. Your member- 
ship in this aristocracy gives you no 
higher title than that of lawyer and 
the legacy you inherit is nothing more 
than a set of standards of propriety, 
of honor, of devotion to duty, of re- 
sponsibility, of loyalty to the law and 
justice, and a binding requirement 
that you adhere to the principle that 
financial gain is but an incident to the 
following of your calling and to the 
contribution of a service to the pub- 
lic. Such is the nature of the legal 
profession and it is a profession in 
the fullest sense. 
In the Spirit of Public Service 

A profession has been defined, and 
I think correctly as “an organized 
body of men pursuing a learned art 
as a common calling in the spirit of 
public service.” 

You can proudly say that your pro- 
fession possesses all the elements re- 
quired by this definition. 

Each of you must now resolve that 
you will labor constantly to make 
certain that your profession does con- 
tinue to possess and to demonstrate 
these elements. In so doing you must 
take particular care that you conduct 
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vourselves and your affairs so as to 
convince those you specifically serve, 
and the public generally, that your 
functions are performed in the spirit 
of rendition of a public service. 


For if you look upon your profes- 
sional actions and responsibility as be- 
ing no broader than requiring you to 
treat the legal ills of individual cli- 
ents, then you will have contributed 
justification to the oft voiced criticism 
that the practice of law is but another 
facet of private enterprise, entitled to 
neither public status nor stature, and 
that the lawyer renders no service ex- 
cept for a fee. A criticism which, let 
me say, is not warranted by the ac- 
tions and conduct of the vast major- 
ity of your brethren at the Bar. 


As all of you know, professional sta- 
tus is a grant of a special franchise 
by the people, given on the premise 
that those who enjoy the status per- 
form some service that is essential to 
the public good, that they are com- 
petent to perform the service re- 
quired and that they will do so in the 
public interest. 


The public has given professional 
status to other groups, notably to the 
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At the Third District Court of Appeal in Miami this group of new lawyers took the oath. 
Judges of the court and other participants are on the back row. 


clergy and to the medical profession. 
But significantly, unlike the clergy, 
where each group has authority only 
over its own members, or medicine 
where state bodies or boards still con- 
trol admission and removal, the pub- 
lic has given the legal profession the 
supreme privilege and reward of run- 
ning our own house, of determining 
our own standard of ethical conduct, 
and determining who shall be ad- 
mitted and who shall be removed 
from membership. 

In this nation we enjoy our demo- 
cratic form of government only be- 
cause our founders believed in man, 
believed that man could and would 
govern himself wisely with resulting 
benefits to all. 

We lawyers enjoy professional sta- 
tus and the unusual privilege of gov- 
erning ourselves only because the 
public believes that we can, and that 
we will, govern ourselves and exer- 
cise our franchise wisely in the public 
interest. We will be permitted con- 
tinued enjoyment of this status and 
this privilege only so long as we dem- 
onstrate that the public confidence in 
us, as individuals and as a profession, 
is well placed. 
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Concerned Public Watches Our 
Self-Government 


For all these reasons the public has 
a legitimate concern in how well we 
manage our affairs and perform our 
functions. The public has a right to 
demand that you render competent 
representation to your clients and that 
you not be one who “Darkeneth coun- 
sel by words without knowledge”; the 
right to demand that you will take 
appropriate action to remove from 
the profession the occasional fellow 
practitioner who breaches the rules of 
conduct; the right to expect you to 
exercise reasonable effort to improve 
the administration of justice even 
though there is no fee involved; and 
the right to expect that you will ex- 
ercise your superior intellect, training 
and power of words in matters that 
affect the public generally to the end 
that all will benefit. 

As a profession, and as individuals, 
as members of this aristocracy we 
must continually account to the pub- 
lic for our stewardship in these mat- 
ters. 

This is a great day for each of you 
and for the legal profession. You have 
labored hard and waited long. 

Yet as you know this is not the end, 
but the beginning of toil, of hard- 
ship, of conflict and of decision mak- 
ing. 


As Justice Cardozo said: 


This is no life of cloistered ease to 
which you dedicate your powers. This 
is a life that touches your fellowman, 
at every angle of his being.... 


and I add touches your life at every 
angle of your being. 

As fine and complete as your for- 
mal education has been you know 
that you have merely touched the 
surface. It is left to each to strive to 
complete your education. For it is 
true that every great lawyer must be 
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a great teacher and for his best pupil 
he must have himself. 

The lot of the lawyer is to live with 
and to resolve conflicts. The dedicat- 
ed, conscientious lawyer must feel the 
pull and pain borne of personal 
interest in and responsibility for what 
happens to his client and in his com- 
munity, state and nation in the ad- 
ministration of justice and in public 
affairs. If you can watch these things 
and not be disturbed, or moved to 
action, you do not merit membership 
in the aristocracy that is the legal 
profession, for then you are not one 
who cares. 

To this point your decision has 
been singular and easy—simply to be 
a lawyer. But now you must decide 
what kind of a lawyer, what path to 
follow. You must decide whether rep- 
resentation of wealthy clients and a 
sizeable income will satisfy, or wheth- 
er you will aspire to be a lawyer in 
the fullest sense. There is no incon- 
sistency in a large income and full 
performance of your professional re- 
sponsibilities. It only requires resolute 
purpose and a discriminating sense 
of values to do both. 

I close with these last thoughts. 

Many attorneys practice law all 
their lives without ever fully under- 
standing and accomplishing the true 
role of the lawyer. I urge that it not 
be so with you. 

You must not dabble in the stag- 
nant shallows fishing for status with- 
out service and security without sac- 
rifice. 

Immerse yourself in the main 
stream of life and the law; chart your 
course into the conflicting currents 
and the rapids of life. And remember 
always that “To be a sound lawyer 
one must not merely taste, but drink 
deep at the ancient fountains of the 
law.” 
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Revised Mechanics’ Lien Law; 
The Whys and Wherefores' 


HE PURPOSE Of this article is not to 
delve into the numerous intrica- 
cies of the revised Mechanics’ Lien 
Law or attempt to demonstrate the 
applicability of the law, either revised 


1 House Concurrent Resolution No. 1294 
adopted by the 1961 Florida Legislature 
stated: “WHEREAS, in order to effective- 
ly protect the people of Florida it is 
necessary that the Mechanics’ Lien Law 
be improved and _ simplified, NOW, 
THEREFORE, 

BE IT RESOLVED BY THE HOUSE 
OF REPRESENTATIVES OF THE 
STATE OF FLORIDA, THE SENATE 
CONCURRING: 


Section 1. that the legislative council, 
through the legislative reference bureau, 
set up a committee to study the mechan- 
ics’ lien law and make a report and rec- 
ommendations to the 1963 session of the 
Legislature. 


Section 2. The committee is authorized 
such help, both expert and lay, as is nec- 
essary to effectuate the purposes of the 
committee.” 


The Judiciary and Law Reform Com- 
mittee, following the mandate of the Con- 
current Resolution, conducted public 
hearings in Miami, Jacksonville, Tampa, 
Orlando and Pensacola. After hearing and 
causing to be transcribed the testimony of 
hundreds of witnesses the committee se- 
lected 17 of the witnesses representing a 
cross section of industry, the public and 
professions and constituted them a Lay 
Committee, with instructions to review the 
testimony and make recommendations in 
compliance with the Concurrent Resolu- 
tion. The Lay Committee, after almost a 
year's effort devoted to their task, recom- 
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or unrevised, to countless hypothetical 
cases which may be interesting or 
foreseeable but rather, within the 
space limitations imposed by the edi- 
tor, to point up: 

(a) The most serious and fre- 
quently encountered faults defects 
or inequities of the unrevised Me- 
chanics’ Lien Law which made its 
revision essential; 


(b) The changes or results de- 
sired to be accomplished by the re- 
vision; and, 

(c) The statutory methods of ac- 
complishment provided by the re- 
vision.” 

The six most serious and frequent- 
ly encountered faults, defects and in- 
equities of the unrevised Mechanics’ 
Lien Law arising from its operation 
and application were: 

(1) “Hidden Liens.” This term re- 
fers to liens asserted against the real 
property of an owner by persons not 
in privity with the owner—subcon- 
tractors, materialmen of contractors 


mended a revision which is essentially that 
embodied in the revised Mechanics’ Lien 
Law (Chapter 63-135, Laws of Florida). 

2 The revision became effective at 12:01 
A.M., October 1, 1963, and is not applica- 
ble to improvements having a time of 
visible commencement prior to that time 
ee 63-135, Laws of Florida, Sec- 
tion 
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and subcontractors, and all laborers* 
not employed by the owner but per- 
forming on the site of the improve- 
ment. 

Although such lienors had not dealt 
directly with the owner or an agent 
of the owner and were probably un- 
known to the owner, under the un- 
revised law they were not required 
to notify the owner that they could 
and would assert a lien against his 
real property being improved if full 
payment was not made to them by 
the contractor or other person with 
whom they had dealt. These lien 
claimants were, by Section 84.16, F-.S., 
allowed three months after their final 
performance or furnishing within 
which to file their Claim of Lien, after 
which, by Section 84.19, F'S., they 
were first required to notify the own- 
er by service on him of a copy of 
the Claim of Lien. Frequently the 
first notice of such claim came long 
after the owner had fully or partially 
paid his contractor and quite fre- 
quently the default in payment of the 
lienor was the default of a subcon- 
tractor in failing to pay his material- 
men or labor. 

The first and primary aim of the 
revised Mechanics’ Lien Law was the 
elimination of the “hidden lien” by 
requiring that the owner be placed 
on notice if he or his property were 
looked to for payment by persons, 
other than laborers, not in privity 
with the owner. 

(2) “Proper Payments.” Regardless 
of lack of fault on his part, under 


3 Labor cost has never been a serious prob- 
‘Tem as a “hidden lien” as laborers in all 
but the most exceptional cases do not 
remain and continue to work on a job 
unpaid. Union rules and practices also 
prevent their members from going or re- 
maining on a job where a _ contractor, 
subcontractor or other employer is in de- 
fault of payment of wages of their members 
or other laborers. 
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the unrevised Mechanics’ Lien Law 
there was little consolation for the 
owner when the contractor or others 
who could cause his property to be 
subjected to liens failed to meet obli- 
gations incurred by them in the pros- 
ecution of the owner’s improvement. 
The owner's refuge was the “proper 
payments” provisions of Sections 
84.02 & .05, F.S. These sections pur- 
ported to limit the owner's liability 
and that of his real property for liens 
to the contract amount less sums 
“properly paid” on the contract. Alas, 
Section 84.05, F.S., which provided 
the test, was a morass of un-under- 
standable words, the only safe inter- 
pretation of which was that the owner 
must always retain of the contract 
amount a sum sufficient to pay out- 
standing bills for the improvement 
and to complete the improvement. 

To add to dilemma of the owner 
were the provisions of Section 84.05 
(11), F.S., which required the owner 
to withhold 20% of each payment 
made to the contractor and imposed 
a penalty, upon default of so with- 
holding, that “the property improved 
shall be subject to a lien in the full 
amount of any and all outstanding 
bills for labor, services, or materials 
furnished for such improvement” 
(italics added). Countless inequities 
occurred. Many owners paid more 
than they contracted to pay even 
though they scrupulously complied 
with their contracts. Many lost their 
homes or other real proverty because 
they could not pay in full liens of the 
nature discussed above. 

A second and important aim of the 
revised Mechanics’ Lien Law was to 
eliminate the pitfalls and to render 
equitable the substance and under- 
standable the language of the “proper 
payments” sections of the act. 

(3) “Visible Commencement.” With 
certain exceptions not material here, 
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the unrevised Mechanics’ Lien Law, 
by Section 84.03(1), F.S., thereof, 
stated that all liens provided by that 
law related to and took effect from 
the time of visible commencement 
of operations. This meant that the 
lien of the roofer was of equal 
dignity with that for the foundation 
work of the improvement. It also 
meant, as stated by Section 84.20, 
F.S., that liens provided by the un- 
revised Mechanics’ Lien Law were 
superior to conveyances, mortgages, 
judgments and other demands against 
such real property not recorded at the 
time of visible commencement of the 
improvement. 

The time of visible commencement 
was not in every case susceptible to 
determination with certainty. On this 
time turned the question of whether 
the lien of the construction money 
mortgage was superior or inferior to 
liens provided by the unrevised Me- 
chanics’ Lien Law. Conflicting testi- 
mony was not unusual. Contests 
between lien claimants under the un- 
revised Mechanics’ Lien Law and 
construction money mortgagee claim- 
ants frequently occurred in cases of 
defaulted construction contracts. In 
such case the lien claimants under 
the law endeavored to show visible 
commencement of operations prior to 
the time of recording the mortgage 
so that all such liens would be supe- 
rior to the lien of the construction 
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money mortgagee under the mort- 
gage. 

In almost all of these cases the 
owner lost his property and the con- 
troversy between the lien claimants 
under the law and the mortgagee was 
for the proceeds of liquidation of the 
property which were or obviously 
would be insufficient to pay in full 
the mortgagee and all lien claimants. 


A prime purpose of the revised 
Mechanics’ Lien Law was to eliminate 
as a controvertable question of fact 
the time of visible commencement of 
operations by providing a method to 
determine this time with certainty. 


(4) “Quantum of Land Improved.” 
The unrevised Mechanics’ Lien Law 
provided no formula for determining 
the extent or limit of land subject 
to liens for improvement other than 
that of Section 84.03(2), which stated: 
“Such liens shall extend to * * * 
the owner’s right, title or interest 
existing at the time, of visible com- 
mencement of operations or there- 
after acquired in the real property 
(not exceeding 40 acres of land).” 


Obviously questions of fact arose as 
to what land was improved—the lot, 
the block, the entire subdivision and 
even “which 40 acres?” 

An important aim of the revised 
Mechanics’ Lien Law was to provide 
a means of eliminating the question 
of what lands were improved. 
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(5) “Fraudulent and Coercive 
Claims.” Under the unrevised Me- 
chanics’ Lien Law any lien claimant 
could cloud the title to real property 
of any owner by filing in the office of 
the clerk of the circuit court of the 
county where the real property was 
situate a Claim of Lien against that 
real property. The claim was required 
to be filed within the three month 
time limit discussed above (however, 
time was a question of fact suscepti- 
ble to dispute) and, by 84.21, F.S., 
an additional year was allowed with- 
in which to commence suit to enforce 
the Claim of Lien. 

An owner against whose property 
a Claim of Lien was filed, regardless 
of the lack of bona fides thereof, had 
only the expensive and often impos- 
sible remedy of transferring the lien 
claimed to other security as provided 
by Section 84.24, F.S., and the slow 
and often uncertain rule to show 
cause procedure under Section 84.23 
(4), F.S. The latter remedy required 
at least two hearings by a circuit 
judge with a probable elapse of time 
of at least 30 days between the two. 

Owners, particularly owner-devel- 
opers (merchant builders) whose 
property was subjected to lien claims 
of this nature necessarily paid or com- 
promised many invalid or doubtful 
liens as there was no practical alter- 
native. A lien against an entire sub- 
division brought to a halt the sales 
program as well as impairing confi- 
dence and credit. The plight of the 
inexperienced owner with a default- 
ing contractor or subcontractor on 
his improvement was usually much 
worse than that of the more experi- 
enced owner-developer. He almost 
invariably knew nothing of this com- 
plex law, had made his payments but 
possibly not “proper payments.” Even 
if he had a good defense he quite 
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frequently had put all of his funds 
into the improvement or wanted to 
pay for the improvement out of the 
proceeds of his “permanent” mort- 
gage which he could not close until 
the improvement was completed and 
all liens discharged. 

Discouragement of filing of fradu- 
lent or coercive claims, imposition of 
penalties therefor, and a quick and 
inexpensive procedure for discharg- 
ing such was an important motive of 
the revised Mechanics’ Lien Law. 

(6) “Embezzlement.” Section 84.07, 
F.S., of the unrevised Mechanics’ Lien 
Law provided that “one who, with 
intent to defraud used the net 
proceeds” of a construction money 
mortgage or a payment on account of 
an improvement for purposes other 
than to pay for labor, services or ma- 
terials furnished by his order and re- 
maining unpaid “shall be guilty of 
embezzlement.” (italics added). 

The requirement of proof of intent 
to defraud made successful prosecu- 
tion under the cited section virtually 
impossible and rendered the section, 
for all practical purposes, inoperable 
and useless even in the most flagrant 
cases of defaulting mortgagees, con- 
tractors and subcontractors who had 
diverted mortgage proceeds and con- 
struction payments to other than in- 
tended uses. 

Inasmuch as the “embezzlement” 
referred to was constituted such by 
statute and an amendment to elimin- 
ate the requirement of “intent to de- 
fraud” seem to run contra to the con- 
cept of “presumption of innocence” 
which is ingrained into our system of 
justice and laws, this was an extreme- 
ly difficult problem; not only for study 
groups of representatives of the pub- 
lic and industries affected by the act, 
but in the Legislature at the 1963 
regular session. The final decision, 
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however, was to eliminate to a degree 
the requirement of proof of “intent to 
defraud” and providing a presumption 
of an intent to defraud in certain 
cases. 

The foregoing is by no means a 
complete list of the indictments of 
the unrevised Mechanics’ Lien Law 
but, from a quantitative point of view, 
is a substantial portion thereof, and 
for reasons stated initially, this arti- 
cle treats only with the more serious 
and frequently encountered defects 
in the unrevised Mechanics’ Lien Law 
above set out and the solutions or 
partial solutions thereto as embodied 
in the revised Mechanics’ Lien Law 
(63-135, Florida Statutes ). 

In the order and as captioned above 
there follows the essentials of the 
treatment of the six enumerated de- 
fects of the unrevised Mechanics Lien 
Law: 

(1) “Hidden Liens.” Section 
84.061(2)* provides for a Notice to 
Owner to be served by each lien 
claimant not in privity with the owner 
as a prerequisite to the perfecting of 
the lien claimed by each. Laborers 
are excepted from this requirement. 
This section limits the time within 
which the Notice to Owner may be 
served to 45 days from commence- 
ment of furnishing of services or ma- 
terials. This 45 day period of time 
for serving the Notice to Owner is in 
applicable cases shortened by Section 
84.061(2)(a) to not later than the 
time when the affidavit of comple- 
tion is given by the contractor to the 
owner pursuant to Section 84.061(3) 
(d) 1. 

It is readily apparent that the pros- 


4 Section number references are as Chapter 
63-135, Laws of Florida, revises the sec- 
tion numbering of the Mechanics’ Lien 
Law (Chapter 84, Florida Statutes) and 
not references to the sections of Chapter 
63-135, as introduced (H.B. 196) and en- 
acted into law. 
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pective lien claimant who is not in 
privity with the owner must quickly 
determine if he is relying on the own- 
er to underwrite the credit of the per- 
son with whom he dealt and if so he 
must, within the time prescribed, so 
notify the owner. 


Section 84.061(3)(c)1 provides as 
to all except the final payment: “Ex- 
cept laborers, the owner shall be un- 
der no obligation to any lienor from 
whom he has not received a notice 
at the time of making any such pay- 
ment.” 

Thus, until notified in the manner 
prescribed that the “non privity” pro- 
spective lien claimant looks to him, 
the owner has no obligation to such 
prospective lien claimant, excepting 
only laborers. 

One other devise is employed. The 
Claim of Lien which is required to be 
filed within 90 days (84.081(5) ) 
from the last performance or furnish- 
ing of the claimant and perfected by 
a suit for enforcement within one 
year (84.221(1)) after filing has been 
slightly altered as to content. The 
Claim of Lien (84.081) must state the 
time when the first and last labor, 
services or materials were furnished 
and if the lien is claimed by a person 
not in privity with the owner the date 
and method of service of the Notice 
to Owner. These two requirements 
are calculated to call to the attention 
of the prospective lien claimant his 
failure to serve the Notice to Owner 
or his delay beyond the allotted time 
for serving and also to permit one en- 
countering a Claim of Lien in examin- 
ing title to property to determine if 
the claim is invalid by reason of fail- 
ure to serve or tardy service of the 
Notice to Owner. 


(2) “Proper Payments.” While the 
revised Mechanics’ Lien Law does 
not eliminate all of the pitfalls of the 


1099 


H 
{ 
we 


proper payments provisions of the un- 
revised Mechanics’ Lien Law it elim- 
inates most. 

As noted above, by reason of Sec- 
tion 84.061(3)(c)1, on all except the 
final payment “Except laborers, the 
owner shall be under no obligation to 
any lienor from whom he has not re- 
ceived a notice at the time of making 
any such payment.” Thus, absent a 
Notice to Owner, all payments on a 
contract but the final one are, except 
as to laborers, proper payments. 

Section 84.061(3)(b) permits the 
owner to pay any sum due to labor- 
ers and to deduct the same from the 
balance due on the contract. Such 
payments are proper payments. 

Section 84.061(3)(c)1 permits the 
owner to pay or cause to be paid all 
lienors serving a Notice to Owner 
prior to any except a final payment to 
a contractor and to deduct the same 
from payments to that contractor, 
however, the owner is required by 
Section 84.061(3)(g) to give the con- 
tractor 10 days written notice of in- 
tention of making such a payment to 
anyone other than a laborer. Such 
payments after notice are proper pay- 
ments. As a practical matter owners 
served Notice(s) to Owner may sim- 
ply not make payments to a contrac- 
tor until the contractor has secured 
and delivered to the owner releases 
from those serving notices. Owners 
may, by the provisions of Section 
84.061(3)(c)1, but are not so re- 
quired, obtain interim or stage pay- 
ment affidavits from a contractor. 
Section 84.061(5) sets out a priority 
and proration formula used on both 
interim (84.061(3)(c)2) and final 
(84.061(3)(d)3) payments in the 
event that monies due from the own- 
er to the contractor are not sufficient 
to pay all lienors giving notice or dis- 
closed by the contractor’s affidavit of 
completion. 
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On final payment coming due to a 
contractor he is required by Section 
84.061(3)(d)1 to give the owner an 
affidavit of completion stating that all 
lienors have been paid in full or nam- 
ing all not so paid and showing the 
amount due to each. The owner, by 
Section 84.061(3)(d)4 is accorded 
the right to rely on this affidavit, ex- 
cepting only lienors giving notice. The 
owner has a duty for payment not 
only to lienors giving notice but also 
to those disclosed by a contractor's 
affidavit of completion. Upon receipt 
of the affidavit of completion the own- 
er may withhold, pay or prorate as 
the circumstances require, however, 
he must give ten days written notice 
to a contractor of intent to pay lien- 
ors under his contract. 

The requirement that the owner 
hold back 20% of each stage payment 
under Section 84.05(11), F.S., of the 
unrevised Mechanics’ Lien Law has 
been eliminated. Substituted therefor 
in the revised Mechanics’ Lien Law 
is the requirement of Section 84.061 
(8)(d)5 that the owner retain the 
last payment or 10% of the total of the 
contract price, whichever is larger, 
pending receipt of the contractor's af- 
fidavit of completion. The penalty 
for failure to thus withhold is no long- 
er “a lien in the full amount of any 
and all outstanding bills for labor, 
services or materials furnished for 
such improvement” (italics added) 
but, as prescribed by Section 84.061 
(3)(d)6, is “the property shall be 
subject to the full amount of all valid 
liens of which the owner has notice 
at the time the contractor furnishes 
his affidavit.” (italics added). 

It is readily apparent that the own- 
er may now easily determine if his 
payment is a “proper payment” and 
may make proper payments. Except- 
ing laborers as to interim payments 
an owner has no duty to a lienor who 
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has failed to give him a Notice to 
Owner. When a Notice to Owner 1s 
received he either pays or withholds 
from the contractor and requires the 
contractor to secure a release. On fi- 
nal payment coming due he requires 
of his contractor an affidavit of com- 
pletion and, having received no no- 
tice of sums due either by means of 
the affidavit or by Notice(s) to Own- 
er, makes his final payment; or if he 
has received notices of sums due 
either by one or both of the above 
means he either withholds pending 
the contractor securing releases or 
pays after notifying or securing per- 
mission from the contractor. He as- 
signs priorities and prorates per the 
formula of Section 84.061(5) if there 
is a deficiency of funds. 


In addition to that attendant to the 
requirement of holding back the final 
payment or 10% of the contract 
amount (whichever is larger) pend- 
ing receipt of the contractor’s affidavit 
of completion, there is one other pit- 
fall for the owner in the proper pay- 
ment section of the revised Mechan- 
ics’ Lien Law. Section 84.061 (3) (a) 
provides that no payment may be 
made by the owner to the contractor 
prior to the recording of the notice 
(Notice of Commencement) _ pre- 
scribed by Section 84.131 and imposes 
a penalty that monies so paid shall be 
held improperly paid. This is not an 
insurmountable problem, as if such a 
payment is required by the contract 
terms an escrow or similar arrange- 
ment can be utilized and the funds 
paid therefrom after the recording 
required by Section 84.131 has been 
made. As to the recording of the No- 
tice of Commencement and its pur- 
pose, a discussion will follow. 


(3) “Visible Commencement.” In 
order to eliminate as a controverta- 
ble question of fact the time of visi- 
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ble commencement of operation the 
revised Mechanics’ Lien Law, by Sec- 
tion 84.131, substitutes a provision 
permitting the owner or his agent to 
record in the office of the clerk of the 
circuit court a Notice of Commence- 
ment. The time of recording of the 
Notice of Commencement is the time 
from which all liens provided by the 
law relate and take effect, excepting 
only liens for professional services 
(84.031) and liens for subdivision im- 
provements (84.041) which relate 
and take effect from the time of filing 
a Claim of Lien therefor. A certified 
copy of the Notice of Commencement 
is posted on the premises improved. 
The pertinent portions of Section 
84.131 are set out: 

“(1) An owner or his authorized 
agent before actually commencing to 
improve any real property, or recom- 
mencing completion of an improve- 
ment after default or abandonment, 
shall record a notice of commence- 
ment in the clerk’s office and forth- 
with post a certified copy thereof con- 
taining the following information: 


“(a) description sufficient for 
identification of the real property to 
be improved. 

“(b) <A general description of the 
improvement. 

“(c) The name and address of the 
owner as defined in section 1 of this 
chapter, his interest in the site of the 
improvement, and the name and ad- 
dress of the fee simple title holder, 
if other than such owner. 

“(d) The name and address of the 
contractor. 

“(e) The rame and address of the 
surety on the payment bond under 
section 84.231, Florida Statutes, if 
any, and the amount of such bond. 
“(f) The name and address within 
the state of a person other than him- 
self who may be designated by the 
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owner as the person upon whom no- 
tices or other documents may be 
served, and service upon the person 
so designated shall constitute service 


upon the owner. 
& 


“(2) If the improvement described 
in said notice is not actually com- 
menced within thirty (30) days after 
the recording thereof, such notice 
shall be void and of no further effect. 
@ 

The question of priority of liens is 
thus rendered one of order of filing 
for recording, except if the improve- 
ment is not started within 30 days 
from the filing of the Notice of Com- 
mencement then those liens which 
normally relate from the time of the 
filing of the Notice of Commencement 
relate from the time of the filing of 
the Claim of Lien (84.071(2) and 
84.131(2)). 

If no Notice of Commencement is 
filed then, as provided by Section 
84.071(2), liens shall attach and take 
priority as of the time the Claim of 
Lien is recorded. 

(4) “Quantum of Land Improved.” 
The question of what real property is 
improved is dispelled or will be in 
virtually all cases by the requirement 
of a description in the Notice of Com- 
mencement. See Section 84.131(1) 
(a) quoted supra. 

(5) “Fraudulent and Coercive 
Claims.” The provisions of the unre- 
vised Mechanics’ Lien Law for the 
transfer of liens claimed to other se- 
curity has been retained in Section 
84.241 in essentially the same form. 
The rule to show cause procedure 
which is set out in Section 84.211(4) 
has been simplified by permitting the 
clerk of the circuit court to issue the 
rule, shortening the return time to 20 
days and requiring only a single ap- 
pearance before the circuit court eith- 


1102 


er on the issue created by the re- 
sponse or the expiration of the 20-day 
period without a response being filed. 

Additional remedies have been 
added. 

Section 84.221(2) provides for the 
shortening of the one year time after 
filing a Claim of Lien within which 
the lien claimant was permitted to 
commence suit for its perfection and 
enforcement. This is accomplished by 
the owner, his agent or attorney, fil- 
ing with the clerk of the circuit court 
a Notice of Contest of Lien, copy 
of which the clerk mails to the lien 
claimant at the address disclosed by 
the Claim of Lien. The original, with 
the clerk’s certificate of mailing en- 
dorsed thereon, is recorded, and if 
suit to enforce the lien is not in- 
stituted within 60 days after service 
the lien is extinguished automatically. 

Section 84.291 provides that in any 
action brought to enforce a lien un- 
der the law the prevailing party shall 
be entitled to recover a reasonable 
fee for the services of his attorney, 
which fee is determined by the court 
and taxed as costs. 

Section 84.311 relates to fraud and 
collusion and accords to the owner a 
new defense of “fraudulent lien.” Such 
liens are those which are wilfully ex- 
aggerated or in which is wilfully in- 
cluded a claim for work not per- 
formed or materials not furnished for 
the property against which it is as- 
serted. The owner is permitted to re- 
cover damages, actual and punitive, 
from one asserting a fraudulent claim. 

(6) “Embezzlement.” Section 84.341, 
relating to misapplication of funds 
representing the net proceeds of a 
construction money mortgage or of 
a payment on account of an improve- 
ment constitutes such acts a statutory 
crime of embezzlement. The section 
retains the material provisions of the 
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unrevised Mechanics’ Lien Law re- 
lating to scienter “with intent to de- 
fraud.” There is added the following 
new language: “Provided, however, 
that failure to pay for such labor, 
services or materials furnished for this 
specific improvement after receipt of 
such proceeds shall constitute prima 
facie evidence of intent to defraud.” 

Assuming that this new provision 
will stand the test of constitutionality, 
persons misapplying such funds must 
be prepared to overcome the prima 
facie intent to defraud. 

The avthor adds this note of cau- 
tion about this article. It is not all in- 


clusive and there are numerous im- 
portant aspects of the new law which 
are not touched on. This article will 
serve its purpose best if it is used 
as a measure against which readers 
may check their understanding of the 
revised Mechanics’ Lien Law. Perhaps 
it may also serve to help some readers 
grasp the new “equitable” philosophy 
of the law. 

Lastly it is not the author's intent 
to defend the revised Mechanics’ 
Lien Law although he assisted in 
drafting it. There are imperfections 
in the law and improvement is 
needed. 
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1963 Mechanics’ Lien Law 


Section Chairman John W. Prun- 
ty directed that a resume be made 
of the 1963 Mechanic’s Lien Law. He 
named William S. Turnbull as chair- 
man of the study committee. The fol- 
lowing is their report. 

The resume directs attention to the 
duties and obligations of the several 
classes of persons who are affected 
by the new law. (§§84.011-84.361, 
Florida Statutes, 1963. Effective Oct. 
1, 1963.) 


| OWNER 


A. PRECOMMENCEMENT OF 
IMPROVEMENT 

1. EFFECTIVE DATE. The act 
takes effect at 12:01 a.m., October 1, 
1963. However, present Chapter 84, 
otherwise repealed, applies “with re- 
spect to an improvement that has a 
time of visible commencement prior 
to October 1, 1963.” Sec. 84.361. Ac- 
tual inspection of the property will 
be required to ascertain whether visi- 
ble commencement occurred before or 
after October 1, 1963. 


2. EXAMINATION OF TITLE. 
Sec. 84.031 provides a lien for pro- 
fessional services of architects, engi- 
neers, and surveyors, and Sec. 84.041 
provides liens for subdivision improve- 
ments. Such liens are not acquired 
until a claim of lien is recorded and 
would, therefore, be picked up on an 
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examination of title. The existence of 
such liens might signal visible com- 
mencement prior to October 1, 1963, 
and require a determination of which 
law is applicable. 

Examination of title would also re- 
flect any recorded notices of com- 
mencement. The liens of persons not 
in privity with the owner attach and 
take priority as of the time of recor- 
dation of the notice of commence- 
ment. Sec. 84.071 (2). If a notice of 
commencement appears of record, 
consideration should be given to fol- 
lowing the procedure in the event of 
abandonment by the contractor. (See 
below). 

8. THE CONTRACT. In addition 
to the total contract price, which fixes 
the maximum liability of the owner, 
Sec. 84.061 (h), the contract should 
define the time of interim progress 
payments. Sec. 84.061 (3)(c). It 
should provide that no money may 
be paid to the contractor prior to the 
filing of the notice of commencement. 
Sec. 84.061 (3)(a). It should provide 
for a final payment of not less than 
ten percent of the contract price, to 
be paid after completion and after 
receipt of the contractor's affidavit, 
Sec. 84.061 (3) (d)5. 

In order to obtain the full benefits 
of the new law, it will be important 
for the owner-contractor to reduce all 
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subcontracts to writing. This will fix 
his total liability, establish the time 
of progress payments, and will provide 
for the ten percent final payment and 
affidavit. 

4. PAYMENT BOND. If the own- 
er requires the contractor to furnish a 
payment bond, the owner “shall be 
exempt from the other provisions of 
this chapter and of chapters 85 and 
86, Florida Statutes,” Sec. 84.021 (6). 

5. NOTICE OF COMMENCE- 
MENT. Sec. 84.131 sets forth the in- 
formation which is to be contained in 
the notice of commencement. Al- 
though not specifically required, it 
may be desirable to have the notice 
witnessed by two persons, acknowl- 
edged, and also to contain a legal de- 
scription of the property so that it will 
be entitled to record in all events. 

The notice shall be recorded and a 
certified copy thereof posted. Sec. 
84.131 (1). Filing is defined in Sec. 
84.011 (21) and posting in Sec. 84.011 
(24). The liens of persons not in priv- 
ity attach and take priority or relate 
back to the time of recording the no- 
tice. Sec. 84.071 (2). Any payment 
on the contract prior to filing the no- 
tice is improper. Sec. 84.061 (3) (a). 

The owner may designate a person 
in addition to himself in the notice 
of commencement to receive a co 
of any lienor’s notice. Sec. 84.131 (1) 
(g). Good practice may suggest that 
the attorney be so designated. 

Demolition is specifically included 
in the definition of improvement. Sec. 
84.011 (7). If demolition is involved 
it will be necessary to determine that 
the law has been fully complied with; 
otherwise the procedure in the event 
of abandonment is recommended. 
(See below). 

Unless the attorney himself files the 
notice of commencement it may be 
desirable to have a_ continuation 
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search to establish recordation and 
the date, and to determine that there 
are no intervening encumbrances. 


B. COMMENCEMENT 


1. THIRTY DAYS. If the im- 
provement is not actually commenced 
within 30 days after recording the no- 
tice of commencement the notice is 
void. Sec. 84.131 (g)(2), and no 
subsequent payments will be proper- 
ly made. It will be essential to de- 
termine that the improvement was ac- 
tually commenced within the time 
limit and to have some evidence of 
such commencement. A certificate on 
the tie-in survey should provide ac- 
ceptable evidence. 

In the event the filing of a notice 
of commencement is overlooked or the 
improvement is not actually com- 
menced within 30 days thereafter, it 
is recommended that the procedure 
in the event of abandonment be fol- 
lowed. (See below). 


C. CONSTRUCTION 


1. PROGRESS PAYMENTS. After 
determining that the work has been 
performed, interim payments may be 
made as provided in the contract. Sec. 
84.061. (3)(c)1. This section pro- 
vides that the owner may require an 
affidavit from the contractor at the 
time of each payment. If the prog- 
ress payment is sufficient to pay all 
persons listed in the affidavit and all 
persons giving prior notice, the owner 
is exempted from any obligation to 
any other lienor, except laborers. 

In order to obtain this protection 
the owner-contractor should obtain af- 
fidavits from his subcontractors on 
each interim draw. 

Sec. 84.141 requires an owner mak- 
ing a payment to a person with whom 
he has a running account or more 
than one contract to designate the ap- 
plication of his payment. 
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2. PAYMENT INSUFFICIENT. 
The owner is required, if an interim 
progress payment is insufficient to pay 
all bills of lienors giving notice, to 
prorate the amount due and to ob- 
tain partial releases upon making 
payment. Sec. 84.061 (3)(c)2. The 
manner of proration is similar to ex- 
isting Chapter 84 and is set forth in 
Sec. 84.061 (5). Before making pay- 
ments directly to claimants the owner 
should obtain the written consent of 
the contractor or give him at least ten 
(10) days written notice. Sec. 84.061 
(3)(g). 

It is not clear how the owner will 
know whether a payment due is “in- 
sufficient to pay all bills of lienors 
giving notice.” Sec. 84.011 (19) de- 
fines “lienors giving notice.” Under 
that definition a lienor has 45 days 
from the commencement of his work 
to give notice to the owner except as 
that period is reduced by the comple- 
tion affidavit or abandonment. Labor- 
ers have 90 days from the date work 
is last performed within which to file 
a lien, except in the event of default 
or abandonment in which case they 
have 90 days from date of default or 
abandonment. Sec. 84.081 (5). No no- 
tice of intent is required to be served 
on owner. Sec. 84.061 (2)(a). 


3. TRANSFER OF LIEN TO SE- 
CURITY. To transfer a lien to secur- 
ity as under present Chapter 84 the 
new law requires depositing with the 
clerk the amount of the lien plus 18 
percent plus $100.00. Sec. 84.241. 

4. ABANDONMENT. The words 
“abandonment” and “default” are not 
defined in the new law although both 
are used. Procedures differ somewhat 
depending on whether abandonment 
or default occurs. The following pro- 
decure appears to follow the statutory 
mandate. 


Sec. 84.061 (3)(e) directs the own- 
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er to determine the amount due 
each lienor giving notice and pay in 
full or prorate. In order to determine 
what lienors have given notice it ap- 
pears necessary to wait for 45 days 
after the last materials furnished or 
services rendered pursuant to the pro- 
visions of Sec. 84.061 (2) (a). Labor- 
ers have 90 days from the date of 
default to file a lien. See Sec. 54.081 
(5). . 

Record and post a certified copy of 
notice of default. Sec. 84.071 (4). 

Record and post certified copy of 
affidavit of intent to recommence, 
listing all unpaid lienors. Sec. 84.071 
(5). 

Serve a copy of such affidavit on 
all lienors and wait 30 days. The man- 
ner of service is set forth in Sec. 
84.181. A mailed notice must be re- 
ceived by the addressee. Sec, 84.181 
(1)(c). 

Record and post certified copy of 
notice or recommencement. 


D. COMPLETION 


1. AFFIDAVIT. Obtain the final 
affidavit from the contractor. Sec. 
84.061 (3)(d)1l. Payment may be 
made to the contractor if the final 
payment is large enough to pay all 
persons listed in the affidavit and 
there are no other lienors giving no- 
tice. 

2. LIENORS GIVING NOTICE. 
If there are lienors giving notice and 
if the final payment is large enough 
to pay all persons listed in the con- 
tractor’s affidavit and all such lienors 
giving notice, the owner shall give 
the contractor ten-day written notice, 
obtain lien waivers, and pay direct to 
the persons listed and the lienors. Sec. 
84.061 (3) (d)2. 

3. FINAL PAYMENT INSUFFI- 
CIENT. If the final payment is in- 
sufficient to pay all claimants, the 
owner is directed to pay nothing. He 
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shall demand the difference from the 
contractor. If the contractor fails to 
pay the difference within ten days, 
the owner is directed to determine 
the amounts due, obtain lien waivers, 
and pay direct to claimants. Sec. 
84.061 (3) (d)3. 

In the event the owner is unable 
to obtain the final affidavit from the 
contractor, it would appear necessary 
for the owner to wait 45 days from 
the final furnishing of materials or 
services to determine the amount due 
each lienor. Laborers are not re- 
quired to give notice to the owner 
and have 90 days to file a lien. Sec. 
84.061 (2)(a). 


E. POST COMPLETION 


1. CONTEST OF LIENS. If an 
owner desires to contest a lien he 
may shorten the time for bringing 
suit thereon by filing the notice of 
contest of lien provided in Sec. 84.221 
(2). The notice is filed in the clerk’s 
office. The clerk is required to mail a 
copy of the notice to the lienor, 
whereupon service is deemed com- 
plete. If the lienor fails to institute 
suit within 60 days after service his 
lien is automatically extinguished. 


CONTRACTOR 
A. PRECOMMENCEMENT OF 
IMPROVEMENT 
1. EXAMINATION OF TITLE. 
Section 84.031 provides a lien for pro- 
fessional services, and Section 84.041 
provides liens for subdivision im- 
provements without regard to notice 
of commencement as provided for by 
Section 84.131. A contractor should 
therefore ascertain whether any such 
liens have been filed before commenc- 
ing his work. 
2. CONTRACTOR. Since the Act 
by Section 84.06 provides for prog- 
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ress and final payment by the owner 
to the contractor, the contractor 
should include such provisions in the 
contract. Note that the final payment 


should be not less than ten percent 
(10% ). 


8. BOND BY CONTRACTOR. 
Section 84.231 provides that the own- 
er may request a payment bond from 
the general contractor in the amount 
of the contract price. When the bond 
is given, the owner is then exempt 
from further compliance with Chap- 
ter 84. The burden is then placed 
upon the contractor to be sure that all 
lienors doing business with him are 
paid. The bond provides also that any 
lienor has a direct right of action 
against the surety. Before any lienors 
shall have a right of action under the 
bond, he must deliver a written no- 
tice after performance of labor or de- 
livery of materials to the contractor. 
This notice must be furnished within 
90 days after the completion of per- 
formance or furnishing of materials. 


4. NOTICE OF COMMENCE- 
MENT. The former “visible com- 
mencement” principle has been elimi- 
nated. Under the new law when a 
contractor enters into a contract with 
the owner, he should, for his own 
protection as well as the owner’, 
make certain that a commencement 
notice is filed by owner as required 
by Sec. 84.131. The notice must be 
recorded in the office of the clerk of 
the circuit court and shall also be 
posted on the job site. The notice 
shall state a description of the 
property, a description of the im- 
provement, name and address of 
the owner, the owner’s interest in 
the property, the name of the con- 
tractor, the name of the surety com- 
pany if a bond is posted by the gen- 
eral contractor, the amount of the 
bond, and the name of a person oth- 
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er than owner upon whom notice may 
be served. 

A contractor should be aware that 
failure to file a notice of commence- 
ment puts the owner in the position 
of having all payments made under 
the direct contract considered as im- 
proper payments. The owner may 
then be liable for liens in excess of 
the over-all contract amount. 

Filing of the notice of commence- 
ment is commencement for all pur- 
poses and all liens under Sec. 84.051 
and Sec. 84.061 shall take effect from 
said filing. If the notice is not filed, 
then liens take effect as of the time 
they are recorded. 


B. COMMENCEMENT OF IMPROVE- 

MENT 

1. BEGINNING DATE. Contrac- 
tor must be certain to start construc- 
tion within 30 days of the filing of 
notice of commencement by the own- 
er. Otherwise, the notice becomes 
void. 


C. CONSTRUCTION OF IMPROVEMENT 


1. PROGRESS PAYMENTS. Once 
the work has commenced, Sec. 84.06 
provides the procedure for progress 
payments and final payment. The 
owner should not pay any money un- 
til notice of commencement is filed, 
so contractor should see that it is 
filed. Owner may pay laborers who 
are covered by the direct contract at 
any time, any amounts due them. 
Progress payments due contractor are 
to be paid as follows: 


a. At time of progress payment owner 
MAY require affidavit from contractor 
stating that all lienors have been paid 
or amounts that are due lienors. An 
owner-contractor may require affidavit 
from his sub-contractor. Owner may 
rely on affidavit unless he has received 
notice to owner from unpaid lienors. In 
such event, he may pay such lienors 
direct and deduct such amount from 
amounts due general contractor. Note 
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that this Section does not provide that 
Owner must give contractor ten days 
notice before paying direct as is pro- 
vided for direct payments at the time 
of final payment. 


If the progress payment due under 
contract is insufficient to pay all lienors 
giving notice, the owner may pay direct 
to all such lienors in a pro-rata amount, 
and may require partial lien waivers at 
such time. 


2. DESIGNATION OF  AC- 
COUNTS. If contractor makes a pay- 
ment to one with whom he has a 
running account, or with whom he has 
more than one contract, he shall des- 
ignate the contract to which the pay- 
ment shall be applied. 


D. COMPLETION OF IMPROVEMENT 


1, FINAL PAYMENT. When final 
payment is due, the owner shall re- 
tain the sum of ten percent (10% ) of 
contract or the final payment set out 
in the contract, whichever is larger, 
until he receives affidavit from gener- 
al contractor showing all lienors paid 
or amounts outstanding. Note that 
contractor has no right of lien until 
affidavit is furnished. If an_ out- 
standing amount is recited, the owner 
may pay direct to lienor after giving 
10 days notice to contractor of his in- 
tention to do so. If final payment is 
insufficient to pay all lienors listed in 
contractor's affidavit or lienors giv- 
ing notice, the owner can demand 
that contractor make up the differ- 
ence. If contractor fails to do so with- 
in 10 days from the request by own- 
er, the owner may pay direct on a 
pro-rata basis. 

2. FILING CLAIM OF LIEN 
AND DECLARATION. General con- 
tractor must file his claim of lien not 
later than 90 days after the final fur- 
nishing of labor or services. It shall 
be recorded in the clerk’s office of 
the circuit court in the county in 
which the property is located. If the 
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property is located in two or more 
counties, the claim shall be recorded 
in the clerk’s office of each county. 
Within 10 days of the recording of 
the lien, the contractor must serve 
copies of the claim of lien on the own- 
er, either by delivery or by registered 
or certified mail. If there is more 
than one owner, service on one of 
such owners will be sufficient. 


E. POST COMPLETION PROVISIONS 

1. DURATION OF LIEN. Con- 
tractor shall have one year after re- 
cording the claim of lien in which 
to bring suit to enforce the lien. Note, 
however, that under Sec. 84.221, the 
owner may file a notice of contest 
of lien which requires the contractor 
to take steps to enforce this lien 
within 60 days thereof. 


11! MATERIALMEN NOT IN 
PRIVITY WITH OWNER 
A. PRE-COMMENCEMENT OF 


IMPROVEMENT 

1. GENERAL CONSIDERA- 
TIONS. A materialman must initially 
determine whether the existing law 
or the new Mechanics’ Lien Act will 
control his lien rights. (Although the 
effective date of the new Act is 12:01 
a.m., October 1, 1963, the rights of all 
persons, with respect to an improve- 
ment that has a time of visible com- 
mencement prior to October 1, 1963, 
is governed by the law existing prior 
to October 1, 1963.) 

Inquiry should be made to deter- 
mine whether or not the job in ques- 
tion is bonded. 

As a pre-requisite to perfecting a 
lien under the new Mechanics’ Lien 
Law, a materialman must serve no- 
tice on the owner. This notice must 
be served before commencing deliv- 
ery or not later than 45 days after 
commencing delivery and in any 
event, (1) before the date the final 
contractor's affidavit is furnished the 
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owner and final payment is due on 
the direct contract, or (2) before 
abandonment; whichever shall first 
occur. The notice shall set forth the 
lienor’s name and address, a descrip- 
tion sufficient for identification of the 
real property and the nature of the 
services or materials furnished or to 
be furnished. Sec. 84.061 (2) (a). 

Other than liens arising under Sec. 
84.031 and Sec. 84.041, liens shall at- 
tach and take priority as of the time 
of recordation of the notice of com- 
mencement; however, in the event a 
notice of commencement is not filed, 
such liens shall attach and take prior- 
ity as of the time the claim of lien 
is recorded. 


2. PRELIMINARY INSPECTION 
OF PREMISES. Before delivery of 
any materials, an inspection should 
be made of the job site to which the 
delivery is to be made to determine 
that a notice of commencement has 
been filed and a certified copy there- 
of placed thereon. 


a. If a notice of commencement has 
been filed and a copy thereof placed 
on the premises, the materialman should 
get sufficient information from the no- 
tice of commencement to determine the 
owner’s name and address, the descrip- 
tion of the property and the name of 
others, if any, to whom the notice to 
owner (as set forth in 84.061(2)(c) 
is to be sent. 

b. If a notice of commencement has 
not been filed, a delivery by a mate- 
rialman will be more or less at his own 
peril. He should immediately secure 
from whatever source available suffi- 
cient information to permit him to 
prepare and serve upon the owner a 
notice to owner. The notice to owner 
should be served immediately and at 
the same time, a claim of lien should 


be filed. 


3. PRELIMINARY EXAMINA- 
TION OF TITLE. To properly ap- 
prise a supplier of his lien priorities, 
a preliminary examination of title 
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should be made. Liens for profession- 
al services and for subdivision im- 
provements date from the time a 
claim of lien is filed, which claim of 
lien may well be filed prior to no- 
tice of commencement. Sec. 84.031 
and Sec. 84.041. 


B. COMMENCEMENT OF IMPROVE- 
MENT 


1. DELIVERIES. At the time of 
making the initial delivery, a material- 
man should determine that actual 
commencement of the improvement 
was made within 30 days after the 
notice of commencement was filed. 
If no actual commencement of im- 
provement has begun, a subsequent 
inspection of the premises should be 
made to determine that such com- 
mencement does begin within 30 days 
after the notice of commencement was 
filed. 

2. NOTICE TO OWNER. Upon 
making delivery, a notice to owner 
should be prepared and served upon 
the owner as provided in 84.181 and 
copies thereof sent to any other per- 
son or persons designated. 


C. CONSTRUCTION OF IMPROVEMENT 

1. APPLICATION OF MONEY 
TO MATERIALS ACCOUNT. If at 
any time a materialman is given a 
payment for materials delivered, the 
materialman must demand of the per- 
son making such payment a designa- 
tion of the account and the items of 
the accounts to which such payment 
is to apply. Sec. 84.141 (2). 

2. DEFAULT OR ABANDON- 
MENT. If default of contractor or 
abandonment of construction occurs, 
a supplier should immediately discon- 
tinue further deliveries until a notice 
of re-commencement is filed. Sec. 
84.071 (4) and (5). Deliveries made 
after notice of re-commencement 
should be handled in the same man- 
ner as if a new job was involved. 
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D. COMPLETION OF IMPROVEMENT 

1. COMPLETION. In the event 
a materialman is not paid for his de- 
liveries, a claim of lien should be filed 
in accordance with Sec. 84.081 (3) 
and a copy thereof served in accord- 
ance with Sec. 84.181. 
E. POST-COMPLETION OF IMPROVE- 

MENT 

1. DURATION OF LIEN. In the 
event payment for materials is not ob- 
tained, suit must be brought within 
one year after the claim of lien has 
been recorded unless time for bring- 
ing suit has been shortened in ac- 
cordance with Sec. 84.221 (2). The 
time for filing suit on a claim of lien 
may be shortened to 60 days by the 
owner filing in the clerk’s office a no- 
tice of contest of lien. A copy of this 
notice of contest of lien shall be 
mailed to the lien claimant at the ad- 
dress shown in the claim of lien, or 
the most recent amendment thereto 
and service shall be deemed com- 
pleted upon such mailing. Therefore, 
in the event a lien claimant changes 
his address after filing his claim of 
lien, a periodic search of the record 
should be made to determine if a no- 
tice of contest of lien has been filed. 


IV MATERIALMAN IN PRIVITY 
WITH OWNER 

In those instances where a material- 
man is in privity with the owner, he 
shall have a lien on the real property 
improved without the necessity of 
furnishing the notice to owner. No 
lien shall be acquired, however, un- 
til a claim of lien is recorded and 
when recorded, shall take priority in 
accordance with Sec. 84.071. (As 
mentioned otherwise herein, _ this 
priority is materially affected by the 
filing or failure to file the notice of 
commencement.) In short, the mate- 
rialman should follow the same steps 
as required when he is not in privity 
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with the owner, except he may dis- 
pense with the filing of the notice 
to owner. 


V SUBCONTRACTOR 

The discussion for a materialman 
not in privity with the owner applies 
to a subcontractor, except that the 
subcontractor furnishes labor or serv- 
ices instead of material. Plumbers, 
electricians, etc., who usually are sub- 
contractors under a general contract, 
are contractors when they contract di- 
rectly with the owner and the discus- 
sion under “Contractor” applies. 


Vi LENDER 


A. PRE-COMMENCEMENT OF 
IMPROVEMENT 

1. PRELIMINARY INSPECTION 
FOR VISIBLE COMMENCEMENT. 
An inspection of the property must 
be made to determine there has been 
no visible commencement of opera- 
tions prior to 12:01 a.m., October 1, 
1963, since the Act provides that liens 
for improvements which started prior 
to that time shall be enforced under 
the prior law. In other words, liens 
would take priority as of the first vis- 
ible commencement of operations if 
the start of improvements commenced 
prior to October 1, 1963, even though 
such first visible commencement may 
have occurred a year or more prior 
to that time. If the property is locat- 
ed in a subdivision, it must be deter- 
mined that the blanket lien theory 
does not apply since under that theory 
all liens for improving lots in a sub- 
division may relate back to the date 
of the first visible commencement of 
operations for improving the subdivi- 
sion. Sec. 84.361 (3). 


2. PRELIMINARY EXAMINA- 
ION OF TILE. The record title 
must be examined to determine that 
there is nothing of record which 
would give mechanics’ liens priority 
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over the mortgage securing the con- 
struction loan. Especially important 
are the following: 
a. Claim of lien, Sec. 84.071, 
b. Notice of commencement, Sec. 
84.071, 
c. Leases, Sec. 84.101. 


If the claims of lien of record are 
for professional services (architect, 
landscape architect, engineer or land 
surveyor ) or for subdivision improve- 
ments under a direct contract with 
the owner, such liens can be paid off 
without affecting the priority of the 
mortgage to be recorded. Sec. 84.031 
and Sec. 84.041. If such liens are for 
work done under a general contract, 
any payment prior to the recording 
of the notice of commencement 
would be improper, Sec. 84.061 (3), 
although such improper payment 
while affecting the owner would not 
affect the priority of the mortgage to 
be recorded. If there appears a notice 
of commencement of record, liens 
under Sec. 84.051 and Sec. 84.061 
take priority as of the recording date 
of such notice. The notice of com- 
mencement is void if the improve- 
ment described in the notice is not 
actually commenced within 30 days 
after recordation, but any notice of 
commencement which appears of rec- 
ord should be eliminated as provided 
in the case of default or abandonment 
since actual commencement would 
include improvements beneath the 
surface and so not visible. If there is 
a lease of record, it must be deter- 
mined that the lessee in such lease 
has not filed a notice of commence- 
ment for improvements under an 
agreement between the lessee and 
the lessor. Sec. 84.101. 


3. RECORDATION OF MORT- 
GAGE. The mortgage is recorded 
prior to the disbursement of any of 
the proceeds. 
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4.. RECORDING AND POSTING 
NOTICE OF COMMENCEMENT. 
If the lender will act as the disbursing 
agent, a notice of commencement 
should be recorded and a certified 
copy thereof posted on the property 
to be improved. The notice of com- 
mencement should designate the 
lender as a party to receive a copy 
of the lienor’s notice required to be 
served on the owner. Sec. 84.061 (2) 
(b). 

5. FINAL EXAMINATION OF 
TITLE. The record must be searched 
to determine that the mortgage 
securing the construction lien was 
recorded prior to the notice of com- 
mencement. It must be determined 
also that there are no claims of 
lien or prior notices of commence- 
ment recorded prior to the mortgage, 
and, if so, that such claims and prior 
notices have been properly cleared of 
record. 


B. COMMENCEMENT 

1 ACTUAL COMMENCE- 
MENT. If the lender is acting as the 
disbursing agent for the owner, sat- 
isfactory proof should be obtained 
that the improvement described in 
the notice of commencement actually 
commenced within 30 days after the 
recording of such notice. Sec. 84.131 
(2). 

C. CONSTRUCTION OF IMPROVEMENTS 

—PROGRESS PAYMENT 

1. INSPECTION OF IMPROVE- 
MENT. The improvement must be 
inspected to determine that a prog- 
ress payment is due as required by 
the direct contract. 

2. LIENORS NOTICE TO 
OWNER. The lender should deter- 
mine from the owner that he has re- 
ceived copies of all notices served on 
the owner by the lienor. It should 
also be determined that there have 
been no additional notices by lienor 
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posted on the premises. Sec. 84.061 
(2)(a) and Sec. 84.181. 

3. CONTRACTOR’S AFFIDAV- 
IT ... RELEASE OF LIEN. An affi- 
davit should be obtained from the 
contractor which sets forth the name 
of each lienor who has not been paid 
in full and the amount due or to be- 
come due each for labor, services or 
material furnished. Such affidavit 
does not relieve. the owner of the re- 
sponsibility to pay or cause to be paid 
all lienors giving notice. The affidavit 
should include a consent by the con- 
tractor to pay all lienors giving notice 
and those listed in the affidavit, other- 
wise the contractor must be given ten 
days notice of the amount to be paid 
prior to paying such lienors. Sec. 
84.061 (3)(c) and Sec. 84.061 (3) 
(d). 


The contractor should be required 
to furnish releases of lien from all 
lienors who have been paid. 

4. VERIFICATION OF 
AMOUNT DUE LIENORS. The 
amount due each lienor named in 
the affidavit or who has given notice 
should be determined from each 
such lienor named. 

5. DESIGNATION OF AC- 
COUNT. The owner, or lender as his 
agent, in making any payment must 
designate the contract under which 
the payment is made or the items of 
account to which it is to be applied. 
It is suggested that the designation of 
account be referenced to the notice 
of commencement. Sec. 84.141. 

6. PAYMENT. Releases of lien 
should be obtained for all payments 
made. Progress payments which be- 
come due under the direct contract 
can be paid as follows: 


a. Laborers may be paid any or all of 
the amount due them. 

b. Lienors giving notice prior to the 
time of payment must be paid. If the 
payment due is insufficient to pay all 
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lienors giving notice, the owner must 
pro-rate the amount then due under 
the direct contract among such lienors 
who gave notice, in which instance 
partial releases of lien would be ob- 
tained. Lienors named in the contrac- 
tor’s affidavit may be paid in full, 
provided the balance of the progress 
payment after payment of laborers and 
lienors giving notice is sufficient to pay 
the amounts due such lienors. Sec. 
84.061(3)(c). 

c. Contractor . . After paying labor- 

ers and lienors as above discussed, the 

balance, if any, of the progress pay- 
ment may be paid to the contractor. 

7. 10% RETENTION. The last 
payment due under the contract or 
10% of the total contract price, 
whichever is larger, must not be dis- 
bursed until the final contractor’s 
affidavit has been obtained. The 
amount to retain is calculated from 
the contract price and not from the 


amount of the mortgages. Sec. 84.061 
(3)(d)5. 


D. COMPLETION OF IMPROVEMENTS 


1. INSPECTION OF PROPER- 
TY. Inspection of the property should 
be made to determine that the final 
payment under the direct contract is 
due. 

2. FINAL CONTRACTOR'S AF- 
FIDAVIT. Final payment or 10% of 
the contract price, whichever is larg- 
er, must be withheld until an affidavit 
is obtained from the contractor which 
states that all lienors have been paid 
in full or, if not, showing the name of 
each lienor who has not been paid 
and the amount due. The contractor 
should be required to furnish releases 
of liens from each lienor who was 
paid by the contractor and served a 
lienor’s notice on the owner at or 
prior to the date of furnishing the 
contractors affidavit. The affidavit 
should also contain a consent from 
the contractor to pay the lienors who 
gave a lienor’s notice and those lien- 
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ors listed in the affidavit, otherwise 
the contractor must be given ten days 
notice of the amount to be paid each 
lienor prior to paying such lienors. 
Sec. 84.061 (3)(d). 

8. LIENORS NOTICE TO 
OWNER. If the lender is acting as 
disbursing agent for the owner, he 
should determine that he has re- 
ceived copies of all notices served on 
the owner by the lienor as of the date 
of the furnishing of the final affidavit 
by the contractor. All lienors not in 
privity with the owner, as a pre- 
requisite to perfecting a lien and 
recording a claim of lien, must fur- 
nish such notice by lienor before the 
date of furnishing the affidavit by 
the contractor for final payment. 
Again, it must be determined that no 
such additional notices were posted 
by a lienor on the premises. 

4. VERIFICATION OF 
AMOUNT DUE. The amount due 
each lienor named in the final con- 
tractor’ affidavit should be verified, 
as should the amount due lienors giv- 
ing notice whose names do not ap- 
pear in the affidavit. 

5. DESIGNATION OF  AC- 
COUNT. The lender as disbursing 
agent for the owner must designate 
the contract under which the pay- 
ment is made or the items of account 
to which it is to be applied. Sec. 
84.141. 

6. FINAL PAYMENT. All lienors 
named in the final contractor's affi- 
davit and giving notice to the owner 
may be paid in full, provided the 
final payment is sufficient to pay them 
in full and the contractor has given 
his consent to such payment or has 
been given ten-days notice of the 
amount to be paid to each lienor. If 
the balance due is not sufficient to 
pay in full all lienors listed in the 
affidavit given by the contractor and 
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other lienors giving notice, the owner 
shall pay no money to anyone until 
such time as the contractor has fur- 
nished him with the difference, pro- 
vided, that if the contractor fails to 
furnish the difference within ten days 
from delivery of the affidavit or notice 
from the owner to the contractor to 
furnish the affidavit, the owner shall 
determine the amount due each lien- 
or and shall disburse to them the 
amounts due from him on a direct 
contract in accordance with the pro- 
cedure established by the act for pro- 
rating payments among lienors. If 
all of the lienors giving notice have 
been paid and the contractor's affida- 
vit states that all lienors have been 
paid in full, the final payment may 
be made to the contractor. Sec. 84.061 
(3)(d). 


E. POST COMPLETION 


1, PERMANENT MORTGAGE. 
Under both the prior Mechanics’ Lien 
Law and the 1963 Mechanics’ Lien 
Act, there is no apparent procedure 
available for assuring the priority of 
a permanent mortgage recorded with- 
in 90 days after completion of the 
improvement as a first lien. 


F. MISCELLANEOUS 


1. MULTIPLE CONTRACTS. If 
the lender is acting as disbursing 
agent for an owner who is an owner- 
developer and has entered into sep- 
erate contracts with plumbers, elec- 
tricians, lumber suppliers, steel sup- 
pliers, etc., the above discussion ap- 
plies to each separate contract. 

2. INTERIM FINANCING. The 
Act does not define “default” or 
“abandonment”; therefore, it is un- 
known how to determine definitely 
that a “default” or “abandonment” 
has occurred. It is suggested that the 
improvement of the property be aban- 
doned. The owner should record a 
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notice of default in the clerk’s office 
and post a certified copy on the prem- 
ises. Sixty days after recording the 
notice of default, the owner should 
record an affidavit stating his inten- 
tion to recommence construction and 
stating that all lienors giving notice 
except those listed in said affidavit 
have been paid in full and post a 
certified copy of such affidavit on the 
premises. If no claims of lien have 
been filed within 30 days after filing 
the affidavit stating the intention to 
recommence construction within a to- 
tal period of 90 days after the last 
labor, materials and service were fur- 
nished in improving the property, a 
mortgage securing a loan for addi- 
tional financing can be _ recorded 
which will be superior to liens for 
labor, material and services furnished 
in completing the improvement, pro- 
vided the mortgage is recorded prior 
to the recordation of a notice of re- 
commencement. Sec. 84.071 (4) and 
Sec. 84.071 (5). 


Vil MISCELLANEOUS 


1. LIENS FOR PROFESSION- 
AL SERVICES AND SUBDIVI- 
SION IMPROVEMENT (84.031 and 
84.041). The new Act specifically 
provides a lien for persons perform- 
ing professional services such as archi- 
tect, landscape architect, engineer 
and land surveyor for services in con- 
nection with improving real property. 
In order for such person to obtain a 
lien, the claim of lien must be record- 
ed. 

2. SUBDIVISION IMPROVE- 
MENTS. The Act provides that any 
person who performs services or fur- 
nishes materials under a direct con- 
tract for the purpose of making the 
property suitable for the construction 
of an improvement shall be entitled 
to a lien, and such lien is acquired 
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upon the recording of the claim of 
lien. Where the services or materials 
are placed on land dedicated to pub- 
lic use under contract with the own- 
er of abutting land, a lien may 
be had upon said abutting land. If the 
land is not dedicated, the lienor may 
have a lien if the land is subsequently 
dedicated, against the abutting land 
owner with whom he has contracted. 
The Act further provides for a pro- 
ration where there are several abut- 
ting property owners. 


3. SINGLE CLAIM OF LIEN 
(84.091). This section provides that 
a single claim of lien shall be suffi- 
cient “except” in most, if not all, cases 
where a single claim of lien would 
otherwise be necessary or desirable. 
It appears that the addition of the 
work “except” completely reverses the 
obvious intent of the legislators. Un- 
der the new law there is apparently 
no authority for filing a single claim 
of lien for materials or labor or serv- 
ices furnished for (a) more than one 
improvement on a single lot, (b) for 
a single improvement on contiguous 
lots, (c) for more than one improve- 
ment to be operated as a single plant 
but operated on separate lots, (d) for 
more than one improvement to be 
operated as separate units on separate 
lots but included in one contiguous 
building operation, such as subdivi- 
sions, multiple unit dwelling projects, 
etc. In such event separate liens 
should be filed for each lot or parcel 
of land, or for each separate improve- 
ment. 


4. IMPROVEMENT TO AN EX- 
ISTING IMPROVEMENT (84.021 
(5) ). Any improvement to an existing 
improvement for which the contract 
price is $500 or less and which is 
completed within six months from 
actual commencement thereof, shall 
be exempt from all provisions of the 
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Statute except the liens of persons in 
direct privity with the owner. 

5. REPOSSESSION OF MATE- 
RIALS NOT USED. (84.151). If a 
project is abandoned, or if completed 
and materials delivered are not used 
therefor, a person may peaceably re- 
possess materials delivered for which 
he has not been paid and which have 
not been incorporated into the im- 
provement. 

6. SIX OR MORE IMPROVE- 
MENT OR ONE IMPROVEMENT 
COSTING MORE THAN $50,000 
(84.091 (2) ). Where a project consists 
of six or more improvements or one 
improvement costing more than $50,- 
000 and delivery of materials is made 
to a place other than the site of the 
improvement, there shall be served 
upon the owner a notice signed and 
acknowledged by both the seller and 
the purchaser, stating the value of 
materials, the address where deliv- 
ered, and description of the property 
upon which the materials are to be 
used. Service of notice does not create 
the lien but will constitute proof of 
delivery. 

7. MANNER OF SERVING NO- 
TICES, ETC. (84.181). Service of 
notices, claims, etc. provided in the 
Statute may be made in a number 
of ways. The one which has been cus- 
tomarily used by most parties, i. e. 
revistered or certified mail, is per- 
mitted under the new law providing 
that such notice is sent by mail, post- 
age prepaid by registered or certified 
mail to the person at his last known 
address and receipt of the same by 
such person. (Requirement of receipt 
of such notice has been added to the 
new Act.) 

8. ATTORNEYS’ FEES (84.291). 
In any action brought to enforce a 
lien under this chapter, the prevailing 
party shall be entitled to recover a 
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reasonable fee for the services of his 
attorney, to be determined by the 
court, which shall be taxed as part of 
his costs. The determination of the 
“prevailing party’ must be made in 
each case. 

9. REMEDIES IN CASE OF 
FRAUD OR COLLUSION AND 
FURNISHING FALSE STATE- 
MENTS (84.311 and 84.351). Provi- 
sion is made for the filing of suit in 
the circuit court for temporary and 
permanent injunctions, discovery, 
marshalling assets, etc., and other le- 
gal or equitable remedies or proce- 
dures in the event of fraud or collu- 
sion by the owner or lienor. Liens 
may be declared completely unen- 
forceable and a forfeiture of rights 
of the lienor may occur if fraudulent 
liens are filed and owner may acquire 
a right of action for actual damages 
and punitive damages including costs 
and reasonable attorneys’ fees where 
fraudulent liens are filed against his 
property. The making of any affida- 
vit containing a false statement in 
connection with the improvement 
of real property may constitute per- 
jury and subject the affiant to prose- 
cution in accordance with the provi- 
sions of the laws of this state. 


10. APPLICATION OF MONEY 
TO MATERIALS ACCOUNT (84.- 
141). Any owner, contractor or sub- 
contractor who makes payment to one 
with whom he has a running account 
shall designate the contract under 
which the payment is made and to 
which account the money is to be ap- 
plied, and if he fails to do so, he shall 
be liable to anyone suffering a loss 
in consequence thereof for the 
amount of such loss. When a payment 
for materials is due a subcontractor or 
a materialman, such subcontractor or 
materialman shall demand of the per- 
son making such payment a designa- 
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tion of the account to which it is to 
apply. If such subcontractor or ma- 
terialman shall fail to apply the 
money to the account designated, it 
shall be a defense to such claim to 
prove that a payment made by the 
owner to the contractor for such ma- 
terials was paid over to such subcon- 
tractor or materialman. 


1l. EXTENT OF LIENS (84.101 
and 84.111). Under certain circum- 
stances, liens shall extend only to the 
interests of the person who contracts 
for the improvements. Where the per- 
son contracting for making the im- 
provements has no interest as owner 
in the land, under certain circum- 
stances, liens shall attach to the im- 
provements as distinguished from at- 
taching to the land and improve- 
ments. A lien may also be had against 
the interest of a lienor where the im- 
provement is made under a lease 
agreement which provides therefor. 

The time of enforcement is still 
one year after the date of the record- 
ing of the lien, but a new provision, 
Sec. 84.221, allows an owner to file 
a notice of contest of lien, and when 
same is served upon lienor, he must 
institute suit within 60 days or the 
lien will be extinguished. 


FOR SALE: 14 vol. Am. Law and Pro- 
cedure, 31 vol. F.S. Annotated, 9 vol. 
Modern Legal Forms (West), Fla. Crim- 
inal Law and Procedure Annotated (Ad- 
kins), Prosser on Torts, Abstract and 
Title Practice by Flock, McCormick on 
Evidence, 6 vol. Southern Reporter, Law 
Problems and Solutions by Ballantine. 
All excellent condition. Contact Mrs. 
Marion A. Roberts, 32 Madera Road, 
DeBary, Florida. Ph. Sanford North 
8-4433. 
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—Advertisement— 


Plaintiff court reporter provided defendant at- 
torneys with five transcripts, one of pre-trial 
conference, four of depositions scheduled by op- 
posing counsel, attorneys did not advise reporter 
that they were representing insurance companies 
and that he would have to look to them for pay- 
ment, plaintiff sued for $58.60—Bakst v. Stephens. 
21 Fla. Supp. 47. (Dade County Circuit Court, 
Vann, J., file no. 2002.) 


Ruling that reporter could not recover for 
transcripts of depositions because attorneys did 
not initially engage him but could recover for 
transcript of pre-trial conference, small claims 
court entered judgment for plaintiff for $5.40, on 
appeal circuit court directed trial court to enter 
judgment for plaintiff for $58.60.—Id. 


An attorney is liable for transcript ordered 
from court reporter whether he engaged him ini- 
tially or not, he may avoid liability by making it 
clear that transcript is being ordered on his 
client’s credit.—Id. 


In personal injury cases arising out of automo- 
bile accident plaintiff filed two suits, one as ad- 
ministratrix of her deceased husband’s estate 
under §45.11, F.S., other as his widow for wrong- 
ful death.—Kaufman v. Eagle Roofing & Art 
Metal Works, 21 Fla. Supp. 24. (Hillsborough 
County Circuit Court, Maxwell, J., file nos. 41363 
and 41364.) 


With respect to first suit defendant moved to 
strike claim for funeral expenses, contending that 
under §45.11 administratrix was entitled to recover 
only what decedent could have recovered had he 
lived, motion denied.—Id. 


Also with respect to first suit defendant moved 
to strike claim for punitive damages, which court 
granted, allegations of complaint were insufficient 
to support wanton and wilful negligence which 
= be alleged as predicate for punitive damages. 


With respect to both suits defendant moved to 
strike paragraphs of complaints alleging negli- 
gence by defendant in employment of driver of 
its truck, which court granted, allegations were 
irrelevant and immaterial.—Id. 


In order dated 11-30-62, reported at 20 Fla. 
Supp. 156, court ruled that when county condemns 
right-of-way across railroad for road purposes 
cost of protection devices, grading, preparation of 
crossing, and annual maintenance of devices, 
may not be included in compensation awarded by 
jury, in first of two reported orders court denied 
railroad’s motion for rehearing of order of 
11-30-62.—Martin County v. Florida East Coast 


Ry. (No. 2), 21 Fla. Supp. 122. (Martin County 
Circuit Court, Trowbridge, J., file no. 1519.) 


In second order, court after protracted hearings 
ruled that railroad failed to prove that board of 
county commissioners in adopting resolution es- 
tablishing crossing acted with bad faith or with 
gross abuse of discretion, further that county 
proved its establishment of public road abutting 
proposed easement on both sides, and that evi- 
dence failed to show that crossing would impose 
undue or unlawful burden on intra- or interstate 
commerce.—Id. 


Concluding that county had established its right 
to proceed with condemnation of easement, de- 
ciding all matters in controversy, except amount 
of damages, in favor of county and against rail- 
road, court ordered cause to proceed to trial by 
jury on issue of damages within limitations of 
order of 11-30-62 and order denying motion for 
rehearing thereof.—Id. 


Finance company sought deficiency judgment 
for $372 (‘‘rounding off” cents to nearest dollar) 
under automobile sales contract, defendant buyer 
borrowed $2,097 from company to buy new car, 
finance charge was $346, he made 16 monthly 
payments, defaulted with 20 payments due, com- 
pany repossessed car, sold it at auction for $700, 
16 payments totaled $1,086, unearned insurance 
premiums were $118.—General Finance Corpora- 
tion of Florida v. Emanuel, 21 Fla. Supp. 175. 
(Dade County Small Claims Court, Segall, J., file 
No. 107039.) 


Court entered judgment for company for only 
$193, under Motor Vehicle Sales Finance Act, 
$520.08, F. S., company could charge $8 per $100 
per year finance charges on new car, or only $276 
instead of $346 charged, under §520.12(2) violation 
of $520.08 barred recovery of any finance charges. 
—Id. 


Defendant was accordingly entitled to have all 
payments credited to principal, adding to $1,086 
he had paid in installments $700 received for car 
and $118 unearned insurance premiums, total 
credit was $1,904, subtracting that amount from 
original principal amount of $2,097, company was 
entitled to $193.—Id. 


Where interest is slightly in excess of lawful 
rate as result of computation used to avoid com- 
plicated calculations, excess does not taint trans- 
action with usury, but interest exceeded lawful 
rate by $69, no evidence having been offered by 
way of explanation view that infraction was in- 
tended was justified.—Id. 


Volumes of Florida Supplement, decisions of lower courts and state 
commissions, are published twice yearly at $11.65, plus 35¢ sales tax, 
or $12. Digest paragraphs (as above) may be found in the last pages 
of each volume. After publication of each five volumes, a “digest volume” 
is published, with paragraphs for all cases in the preceding five volumes, 
at $8. Yearly cost averages only $26.75. 21 vols. have been published 
since 1952. If you wish to buy a set, please write for cost and terms. 
Or you may start your subscription with Vol. 21, published last Novem- 


ber. 


South Publishing Co., 512 Ingraham Bldg., Miami 33131. 
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Real Estate Partnership Denied Ordinary 
Loss On Stock Transactions 


In Harry M. Adnee, 41 T.C. No. 
5 (10/10/63), the taxpayers con- 
ducted a real estate development 
business consisting of the acquisition 
of raw land, subdivision and develop- 
ment thereof, including the construc- 
tion of houses. Taxpayers’ building 
venture slowed down for a period of 
time and taxpayers used the partner- 
ship funds to engage in speculative 
security dealings. During one year the 
partnership engaged in approximately 
225 stock transactions and sustained a 
net loss of approximately $115,000.00. 
This loss was claimed as an ordinary 
loss on the partnership tax return and 
was contested by Internal Revenue 
Service. 

The Tax Court noted that regard- 
less of the frequency and continuity 
of transactions, the substantive ques- 
tion was whether the securities 
bought and sold constituted capital 
assets as defined in Sec. 1221, Int. 
Rev. Code of 1954. The court con- 
cluded that the partnership did not 
hold the securities as a dealer or 
merchant regularly engaged in the 
sale of securities to customers in the 
ordinary course of its trade or busi- 
ness, but merely engaged in stock 
market speculation, buying and sell- 


Tax Law Notes prepared for The Florida 
Bar by the Committee on Education and 
Information of the Tax Section, Jack Lee 
Orkin, Chairman, Byron L. Sparber, Editor. 
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ing through a licensed broker or 
through its own account. The partner- 
ship had no customers and conse- 
quently could not hold securities 
“primarily for sale to customers” in 
order for the securities to be con- 
strued as inventory rather than as 
capital assets. Accordingly, the losses 
sustained were capital losses rather 
than ordinary losses. 

Thus the distinction in the “dealer- 
ship” concept between security trans- 
actions and real estate transactions 
(perhaps a distinction without a dif- 
ference) continues to be perpetuated 
by the courts. 


Stock Redemption Equivalent to Dividend 


In Isidore Himmel, 41 T.C. No. 8 
(10/15/63), taxpayer and two of his 
relatives organized a corporation and 
contributed $8,100.00 in exchange for 
81 shares of stock. The stock was is- 
sued to the stockholders in equal 
amounts of 27 shares each. 

The corporation was considerably 
under-capitalized, and over a period 
of three years taxpayer loaned 
$37,600.00 to the corporation for use 
in its day-to-day business operations. 
In addition, each of the three stock- 
holders loaned the corporation 
$500.00. The corporation did not is- 
sue any evidence of indebtedness to 
the taxpayer, nor did the corporation 
pay any interest on the loan. It was 
understood that the loan would be 
repaid when the corporation = 
funds available. 
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Subsequently the corporation was 
recapitalized by the issuance of five 
additional shares of common stock to 
each of the three shareholders, and 
by the issuance of 266 shares of Class 
A non-voting preferred stock to tax- 
payer in lieu of $26,600.00 of the in- 
debtedness the corporation owed the 
taxpayer and by the issuance of 110 
shares of Class B voting preferred 
stock to the taxpayer in lieu of $11,- 


000.00 of the indebtedness the corpo- 
ration owed the taxpayer. The share- 
holders believed that by capitalizing 
the corporation’s indebtedness the cor- 
poration’s credit position would be 
enhanced. 

After a series of additional stock 
transfers comprised of gifts and the 
redemption of stock of one _ stock- 
holder who died, the stock was 
owned as follows: 


Taxpayer's two sons 
Taxpayer's son-in-law 


Common Class A Pfd. Class B Pfd. 


Stock (Non-Voting) (Voting) 
0 266 110 
32 0 0 
ee 32 0 0 


120 shares of Class A preferred 
stock held by taxpayer were re- 
deemed during 1957 and 1958, the 
corporation paying taxpayer the sum 
of $12,000.00 in exchange for the 
stock. Internal Revenue Service de- 
termined that the $12,000.00 received 
by taxpayer constituted a distribution 
equivalent to a dividend. Taxpayer's 
primary argument was that he con- 
sidered the stock redemption to be a 
retirement of a portion of the debt 
owed him by the corporation—that in 
substance the distribution was a re- 
payment of a loan. 

The Tax Court first observed that 
in this case the stock redemption 
would be considered a sale or ex- 
change of a capital asset provided the 
redemption was not substantially 
equivalent to a dividend, citing Sec. 
302, Int. Rev. Code of 1954. 

The court then noted that by appli- 
cation of the rules of attribution of 
stock ownership set forth in Sec. 318, 
Int. Rev. Code of 1954, the stock 
owned by taxpayer's sons was con- 
sidered to be owned by taxpayer, and 
therefore taxpayer had 75.89% voting 
control of the corporation (32 shares 
of common stock plus 110 shares of 
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Class B preferred stock, or 142 voting 
shares out of 174 voting shares). 
Whether the distribution was 
equivalent to a dividend is a question 
of fact, and the courts have utilized 
a series of criteria for determining 
whether a distribution results in a 
dividend. In the Himmel case Tax 
Court considered the following factors 
as highly significant: (1) after the re- 
demption of 120 shares of Class A 
preferred stock (non-voting stock) 
by the distribution of $12,000.00 to 
taxpayer, taxpayer retained the identi- 
cal percentage of voting control over 
the corporation together with 90% of 
the total shares (voting and non- 
voting combined ) outstanding—stated 
another way, there was no significant 
change in the economic interests of 
the parties involved; (2) the distri- 
bution did not result in any business 
contraction, nor was there any plan 
of business contraction; (3) the cor- 
poration never had declared divi- 
dends and had sufficient earnings and 
profits to cover the distributions; (4) 
the shareholders themselves initiated 
the concept of a stock redemption 
and (5) there was no significant busi- 
ness purpose for redeeming the stock. 
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The court stated that all loans made 
by taxpayer to the corporation were 
vitally needed in the business, and 
that the original loans constituted 
risk capital rather than bona fide in- 
debtedness, as evidenced by the facts 
that the corporation originally was 
severely under-capitalized and no in- 
terest was ever paid on the original 
loans. Thus the Tax Court concluded 
that when the preferred stock was re- 
deemed, the redemption was not in 
substance the repayment of a loan, 
but rather a distribution of earnings 
and profits to taxpayer who both in 
form and in substance was a stock- 
holder in the corporation. 


Stock Voting Restrictions Disqualify 
Sub-Chapter S Corporation 

A partnership, consisting of eight 
active partners and two limited part- 
ners, incorporated. Voting common 
stock was issued to all ten of the 
former partners in accordance with 
their pro rata interest in the partner- 
ship. The shareholders entered into 
an agreement whereby the inactive 
shareholders (formerly limited part- 
ners in the partnership) were re- 
quired to grant irrevocable proxies to 
vote their shares to the active share- 
holders. 

Internal Revenue Service, in Rev. 
Rul. 63-226, 1963 Int. Rev. Bull. No. 
43 at 11, stated that one requirement 
which a corporation must meet in or- 
der to qualify as a “small business 
corporation” is that it must not have 
more than one class of stock, citing 
Sec. 1371(a)(4), Int. Rev. Code of 


1954. It further cited Treas. Reg. 
§1.1371-1(g) (1959), which provides, 
in part, as follows: 


* * * Tf the outstanding shares of stock 
of the corporation are not identical with 
respect to the rights and interest which 
they convey in the control, profits, and 
assets of the corporation, then the corpo- 
ration is considered to have more than 
one class of stock. Thus, a difference as 
to voting rights, dividend rights, or 
liquidation preferences of outstanding 
stock will disqualify a corporation. * * * 


Internal Revenue Service concluded 
that: 


Because of the restrictions placed upon 
the inactive shareholders under the agree- 
ment in the instant case, it is held that 
their rights and interests in the control 
of the corporation are not identical with 
the rights and interests of the active 
shareholders. Furthermore, in the event 
that the outstanding stock of a corporation 
is subject to any other type of voting 
control device or arrangement, such as 
a pooling or voting agreement or a charter 
provision granting certain shares a veto 
power or the like, which has the effect of 
modifying the voting rights of part of 
the stock so that particular shares possess 
disproportionate voting power as com- 
pared to the dividend rights or liquidation 
rights of those shares and as compared to 
the voting, dividend and liquidation rights 
of the other shares of stock of the corpo- 
ration outstanding, the corporation will 
be deemed to have more than one class of 
stock. Accordingly, the corporation does 
not qualify as a small business corporation, 


Attorneys should advise _ their 
clients to exercise great caution in the 
area of stockholder agreements in or- 
der not to inadvertently disqualify a 
sub-chapter S corporation. 


Tallahassee, Florida 


WEEKLY SUMMARIES OF DECISIONS OF FLORIDA 
SUPREME COURT AND 3 DISTRICT COURTS OF APPEAL 


In 5th year of service. 


FLORIDA APPELLATE COURT REPORTING SERVICE 


P. O. Box 1638 
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Supreme Court does not answer the question 


WHAT RIGHTS UNDER A COLLECTIVE BARGAINING 
CONTRACT ARE ENFORCEABLE 
BY AN EMPLOYEE? 


In Smith v. Evening News Asso- 
ciation’ the United States Supreme 
Court held that suits to enforce in- 
dividual employee rights arising from 
collective bargaining contracts are 
within the jurisdiction of the federal 
district courts under Section 301 of 
the Taft-Hartley Act.2 The Court 
stated that Section 301 is not limited 
to suits brought by unions and em- 
ployers, but, under certain circum- 
stances, suits may be brought by in- 
dividual employees. 

This case causes labor lawyers to 
crystallize their thinking on the ques- 
tion: What enforceable rights does an 


1 369 U.S. 827 (1962). 

2 Labor Management Relations Act Section 
301 (a), 61 Stat. 156 (1947), 29 U.S.C. 
Section 185 (a) (1958) 

“Suits for violation of contracts be- 
tween an employer and a labor or- 
ganization representing employees in 
an industry affecting commerce as 
defined in this Act, or between any 
such labor organizations, may be 
brought in any district court of the 
United States having jurisdiction of 
the parties, without respect to the 
amount in controversy or without 
regard to the citizenship of the par- 
ties.” 


Prepared for The Florida Bar by the Com- 
mittee on Labor Relations. Harrison C. 
Thompson, Jr., Chairman; Herbert B. Mintz, 
Editor. 
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individual employee have under the 
collective bargaining contract; and to 
what extent does the union have the 
power, by virtue of statute or con- 
tract, to preclude any employee suit? 
In the Evening News case, several 
union members, who had been laid 
off while non-union employees were 
retained sued the gam 
company in a Mich- 
igan court under the 
authority of Section 
301. The trial court 
granted the employ- 
ers motion to dis- 
miss for the reason 
that the in- 
volved issues which 
are preempted by 
the Taft-Hartley Act; that is, issues 
which are for the primary and exclu- 
sive jurisdiction of the National Labor 
Relations Board. The Michigan Su- 
preme Court affirmed. The U.S. Su- 
preme Court reversed and remanded 
the case for further proceedings. 
There are two significant parts of 
the Evening News decision: 


First of all, the Court held that the 
state and federal courts have juris- 
diction to hear and determine suits 
brought by employee-plaintiffs for 
alleged breach of collective bargain- 
ing contracts, even though the sub- 
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ject matter of the complaint may also 
be an unfair labor practice under the 
provisions of the National Labor 
Relations Act. This exception to the 
preemption doctrine did not originate 
in this case. Prior holdings* of the 
Supreme Court had similarly stated 
that suits under 301 were not within 
the doctrine of preemption; however 
the Evening News case did extend 
this doctrine and made clear that the 
prior holdings applied with equal 
vigor where the plaintiffs were em- 
ployees rather than the parties to the 
collective bargaining contract. 

The second part of the holding in 
the Evening News case acknowl- 
edged the distinction between rights 
of the individual employee as com- 
pared to collective or mass rights of 
the union, and held that the federal 
jurisdiction under Section 301 in- 
cludes the right to adjudicate both 
types of rights. The Court indicated 
that employees under certain circum- 
stances may be plaintiffs to enforce 
their personal rights; however the 
Court did not state the circumstances 
nor the standard by which, in the 
future, there can be judicial determi- 
nation of individual rights as opposed 
to union rights. The dissent of Mr. 
Justice Black dwells on this point. He 
states: 


. The Court studiously refrains 
from saying when, for what kind of 
breach, or under what circumstances 
an individual employee can bring a 
Section 301 action and when he must 
step aside for the union to prosecute 
his claim. 

This writer believes that Justice 
Black is fearful that employees will, 
in most future litigations, be found 
not to be proper parties plaintiff, for 
he states in his concluding remarks: 


3 Local 174, Teamsters Union v. Lucas 
Floor Co., 369 U.S. 95 (1962). 
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I cannot believe that Congress intend- 
ed by the National Labor Relations 
Act either as originally passed or as 
amended by Section 301 to take away 
rights to sue which individuals have 
freely exercised in this country at 
least since the concept of due process 
of law became recognized as a guiding 
principal in our jurisprudence. And 
surely the Labor Act was not intended 
to relegate workers with losses to the 
status of wards either of companies or 
unions. 


In order to get the fuller import of 
the Evening News decision, one must 
appreciate that prior Supreme Court 
decisions held that a body of federal 
substantive law shall be evolved and 
applied in both state and federal 
courts in all contract enforcement 
cases under Section 301; and that 
state courts shall not apply any incon- 
sistent state law.* 


State courts have for many years 
been dealing with contract suits 
brought by employees either against 
the employer or union. Throughout 
the several states different contract 
theories have been applied to deter- 
mine whether or not the plaintiff had 
a cause of action. The courts have 
applied such varying theories as: 
custom and usage, principal and 
agent, third party beneficiary, and 
others. The decisions and substantive 
law existing in the states as may be 
expected, is diverse. Now however, 
under the Evening News decision, 
the state authority to formulate its 
own substantive contract law based 
on state law, is preempted by that 
law which is essentially found in our 
national labor policy. And this is true, 
whether the subject matter of the 
suit involves a breach of contract con- 
cerning “uniquely individual em- 


4 Textile Workers Union v. Lincoln Mills, 
353 U.S. 448 (1957), Charles Dowd Box 
Co. v. Courtney, 368 U.S. 502 (1962). 
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ployee rights” or concerns a suit in- 
volving union or collective rights. 

It follows from the above that the 
right of an employee to sue in federal 
or state court for breach of a collec- 
tive bargaining agreement will be 
determined by a unified federal law. 
Similarly any state statutes or hold- 
ings inconsistent with federal sub- 
stantive law presumably will have to 
yield; thus, the decision carries for- 
ward and makes more complete the 
area of unified federal control over 
the substantive law governing the 
rights under collective bargaining 
contracts. 

One of the questions which remains 
to be resolved is: To what extent can 


the parties by proper contract drafts- 
manship (that is, by drafting a griev- 
ance procedure which will offer in- 
dustrial due process to the individual 
but which also restricts ultimate con- 
trol over grievances to the union) 
provide a defense or estoppel to any 
employee-plaintiff litigation; or on the 
other hand, will the courts hold, 
regardless of the language of the 
collective bargaining contract, that the 
union, as an agent, has limited au- 
thority in regard to handling and 
settling an employee's grievance? 

There is some precedent in answer 
to the above issue; however as the 
years go on, we can be sure that this 
issue and its answers will become 
more prolific. 
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- News and Notes 
Lawyers’ Title Guaranty Fund 


( By the staff of Lawyers’ Title Guaranty Fund) 


Savings & Loan League Conven- 
tion . . . The Fund was one of 24 ex- 
hibitors in the business show held in 
connection with the 1963 convention 
of the Florida Savings and Loan 
League at the Diplomat Hotel, Holly- 
wood, October 6-8. Stanley Gray, 
Fund area field _ representative, 
manned the booth which featured a 
spotlighted enlargement of The 
Fund's advertisement, “It takes all 3 
. . . Realtor, lawyer, lender.” The 
Fund brochure, “Buying Real Estate 
in Florida?” was distributed with 
other similar materials. Robert B. 
Bratzel, executive vice president of 
Lawyers’ Title Services, Inc., of Brow- 
ard County, assisted Mr. Gray at 
the exhibit booth. Paul J. Stichler, 
The Fund’s vice president, Legal, 
was also at the convention in attend- 
ance at the attorneys’ roundtable. 


At Field Services Forum 


ABA Committee Meeting . . . Fund 
Treasurer C. Clyde Atkins and Fund 
President Hewen A. Lasseter attended 
a Chicago meeting of the American 
Bar Association’s Special Committee 
on Lawyers Title Guaranty Funds, 
October 12-13. Mr. Atkins is a mem- 
ber of the committee and Mr. Las- 
seter is its secretary. The committee 
members discussed their proposed 
Pamphlet No. 2. The committee’s 
Pamphlet No. 1, entitled “Bar-Related 
Title Assuring Organizations,” was 
published in response to the growing 
interest in the legal profession in such 
organizations, of which Florida’s Fund 
is the prototype. 

Field Services Forum ... Fund 
Field Services personnel from 
throughout the state attended a two- 
day forum held at Fund headquar- 
ters, October 18-19. These attorneys 
are retained by The Fund to co-ex- 


amine titles covered by Fund expo- 


sures exceeding $100,000 and to other- 
wise assist Fund members in their re- 


_ spective areas with specialized prob- 


lems. Among the items discussed at 
the forum were the recent legislative 
enactments affecting real estate mat- 
ters, such as the Mechanic’s Lien 
Law, the Marketable Title Act, and 
the Condominium Law. The accom- 
panying photo taken in front of Fund 
headquarters shows (from left to 


right) Messrs. Stichler and Lasseter 


greeting Field Services Representa- 
tives Edward A. Linney of St. Peters- 
burg, John D. Brion of Miami, and G. 
Earl James of Fort Lauderdale. 
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Realtor Liaison . . . The Fund also 
participated as an exhibitor at the 
1963 Convention of the Florida As- 
sociation of Realtors held at the 
Americana Hotel, Miami Beach, 
October 10-12. Mr. Gray was in 
charge of the booth which was simi- 
lar to the exhibit at the Savings & 
Loan League convention. Hewen A. 
Lasseter, president of The Fund, ad- 
dressed the Tampa Board of Realtors 
on October 17. His talk, which was 
well received, was entitled “Realtor- 
Lawyer Relations or Let’s Communi- 
cate.” Mr. J. R. Boring, president of 
the Florida Association of Realtors, 
was in the audience in addition to the 
other members and officers of the 
Tampa Board of Realtors and a dele- 
gation of local attorneys. In Novem- 
ber, Mr. Lasseter was scheduled to 
make similar presentations before the 
Ocala and Clearwater-Largo Boards 
of Realtors. 


Refund of Net Credits ... The 
Board of Trustees has authorized the 
refund, on January 1, 1964, of approxi- 
mately $166,000 of members’ 1956 
credits. This amount, added to the re- 
turn in previous years, brings the total 
refunds to approximately $652,000. 


Vero Beach Meeting . . . Mem- 
bers of the Bar of Indian River 
County were guests of The Fund at a 
luncheon meeting held at Vero Beach 
on October 31. The program included 
a panel discussion on the subject “The 
Client Interview—Presentation of The 
Fund Guarantee.” Attorneys J. W. 
(Bill) Boring and John R. Gould 
were the panelists. Fund staff mem- 
bers Stichler and Dighton and Fund 
Field Services Representative William 
R. Scott also participated in the pro- 
gram. 


Legal Secretaries . . . On October 
7, Mr. Stichler conducted a real prop- 
erty workshop for the Legal Secre- 


VOL. 37, NO. 11 * DECEMBER, 1963 


taries Association of Broward County 
in the County Commissioner’s Room 
of the Broward County Courthouse. 
A. similar presentation was made 
before the Sarasota County Legal 
Secretaries Association in November. 


Title Note By a Fund Attorney .. . 
Mechanic’s Liens . . . The 1963 Me- 
chanic’s Lien Act recognizes the liens 
and enforcement thereof provided 
under Chap. 85 and Chap. 86, Florida 
Statutes, by providing under Sec. 
84.021 (6), F. S., that “The owner 
shall be exempt from the other pro- 
visions of this chapter and of Chap- 
ters 85 and 86, Florida Statutes” upon 
receipt of a payment bond from a 
contractor. Sec. 85.03, F. S., provides 
for liens for materials furnished for 
construction of “any fence . . . mill, 
distillery, or manufacturing work or 
structure . . . upon the lands upon 
which they stand.” Section 85.04, 
F. S., provides for liens for labor on 
farms. A lien for labor on a grove 
under Sec. 85.04 was enforced in 
O’Harra v. Frazier, 54 So.2d 688 
(1951). Acquisitions of liens by per- 
sons in privity and not in privity with 
the owner are provided for in Secs. 
85.25 and 85.26, Florida Statutes. 


New members since last report: 


David G, Allen Miami Beach 


William G. Boltin III Orlando 
Morris Cohen Miami 
Edgar E. Cox, Jr. Miami 
Joseph DiBartolomeo Miami 


James H. Gilbert, Jr. | Ft. Lauderdale 


Lee Henry South Miami 
Leroy Levy North Miami Beach 
L. Judson Lloyd Pompano Beach 
Walter J. McAloon Boca Raton 


William M. McKenna III Tampa 

Arthur B. Parkhurst Ft. Lauderdale 
Howard S. Reiss Orlando 
Richard W. Roe Ft. Lauderdale 
Robert E. Rutledge, Jr. South Miami 


William L. Sabella Miami 
Samuel Sheradsky Miami 

Peter Strelkow Miami Beach 
Jack Wm. Windt Sarasota 
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OFFICIAL ANNOUNCEMENT 


Nomination of President-elect 


Each year, a President-elect shall be elected by the active 
members of The Florida Bar to take office as President-elect for 
the following year at the conclusion of the annual meeting follow- 
ing election. The President-elect shall take office as President at 
the conclusion of the year following his term as President-elect. 


Article 1V of the By-Laws provides in part that “any active 
member of The Florida Bar in good standing may be nominated 
as a candidate for President-elect by petition signed by not less 
than twenty-five other active members of The Florida Bar in good 
standing. Such nominating petitions shall be filed with the Execu- 
tive Director at the headquarters office, or shall be postmarked, 
prior to February 15, 1964. Nominees shall endorse their written 
acceptance upon such petition. No member shall sign more than 
one nominating petition, but signers need not reside in the same 
judicial circuit as the candidate.’’ (See also Article IV of the 
Integration Rule.) 


Nomination of Representatives 
on the Board of Governors 


Article ||| of the Integration Rule provides for election of 
representatives in even-numbered circuits in 1964, to take office 
in the administrative year which starts at the conclusion of the 
annual meeting in May, 1964. Thus there will be one vacancy 
each in the Second, Eighth, Tenth, Fourteenth and Sixteenth Cir- 
cuits, two vacancies each in the Sixth and Twelfth Circuits and 
three vacancies in the Fourth Circuit. 


The members of the Board of Governors from each circuit 
shall be nominated and elected by the active members in such 
circuit, to hold office for two years and until a successor is elected 
and qualified. 


Nominations shall be made by written petition signed by 
not less than five active members of The Florida Bar in good 
standing. Any number of candidates may be nominated on a 
single petition, and any number of petitions may be filed, but 
all candidates named in a petition and all members signing such 
petition shall be residents of the judicial circuit which the candi- 
date is nominated to represent, and shall be active members of 
The Florida Bar in good standing. Nominees shall endorse their 
written acceptance on such petitions. All nominating petitions 
shall be filed with the Executive Director at the headquarters 
office, or shall be postmarked, prior to 15 February 1964. (See 
also Article Ill of the By-Laws.) 


All nominees will be listed alphabetically on official ballots. 
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in the summer of 1964 at the Univer- 
sity of Colorado Law School in 
Boulder under the sponsorship of the 
American Bar Association. When fully 
operational, the college will function 
on a regional basis, offering an inten- 
sive four-week summer course to the 
approximately 250 new judges named 
each year to state courts of general 
jurisdiction. 

The college will be conducted as 
an activity of the ABA Section of Ju- 
dicial Administration. Subjects for 
study will include the changing con- 
cept of the trial judge’s duty in the 
adversary system and special prob- 
lems of discovery, pretrial and court 
administration. 

New officers and directors were 
elected at the October 27 meeting of 
the Florida Municipal Judges Asso- 
ciation in Tampa. Judge Owen S. 
Allbritton III, Clearwater, was elected 
president; Judge Norman Miller, 
Miami, vice president; Judge James 
Calhoun, Tampa, secretary-treasurer. 
Directors are Judges Bob Johnson, 
Raymond L. Simpson, Lawrence 
Childs, Norman Goldstein, J. David 
Liebman, Carlos Dickey, Seth 
Widener, E. W. Borden, Bob Mc- 
Gregor and Richard Weinberg. 

Guest speakers during the asso- 
ciation’s meeting were Secretary of 
State Tom Adams, Judge Calhoun, 
and Justice Campbell Thornal of the 
Supreme Court of Florida. 

Chief Justice E. Harris Drew spoke 
before the Pensacola Rotary Club and 
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the Bar of the First Judicial Circuit 
in late October. 

County Judge James D. Bruton, Jr., 
spoke on “World Peace Through 
Law” at a dinner meeting of the Pilot 
Club recently in Plant City. 

A panel of six Pinellas jocees. 
Julius L. Adams, C. Archie Clement, 
Richard C. Davis, Owen S. Allbritton 
III, John R. Bonner and Roland Fox 
met October 20 to debate the pros 
and cons of teenage juries in munici- 
pal courts. Charles M. Phillips, Jr., 
acted as moderator. 

Governor Bryant has appointed 
Joe L. McClung, a juvenile court 
judge, and John G. Ferris, court of 
record justice for Broward County, 
effective October 1. P. D. Kennedy, 
Jr, has succeeded Judge Ferris as 
municipal judge and James M. Reas- 
beck succeeds Judge Kennedy as 
associate judge. 

Judge Robert B. McGregor was 
elected president in October of the 
Cocoa Beach Chamber of Commerce 
for 1964. 

The October 23 luncheon of the 
Temple Sinai’s Men’s Club had as 
their guest speaker Circuit Judge 
Richard M. Sauls, Fort Lauderdale, 
who spoke on, “Americanism and 
what has happened to us.” 

Judges to select representatives 
from the University of Miami School 
of Law to the southeastern regional 
Moot Court Tournament in Atlanta, 
Georgia, November 21-22, were Fed- 
eral District Judge C. B. Fulton, 
Donald E. Stone, U. S. Attorney's Of- 
fice, Miami, and J. Edward Worton. 
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MIEDICAL ATLAS for Attorneys 


10 VOLUMES AND 5 PORTFOLIOS OF 21” x 29” COURTROOM DRAWIN 


A new approach to Medical Evidence 


MEDICAL ATLAS FOR ATTORNEYS is a unique new method for preparing and presenting medical 
evidence with clarity and emphasis never before possible. Simplified anatomical drawings and 
concise-word text are so arranged that comprehension of basic medical topics—particularly 
anatomy, pathology, diagnosis, trauma, and interpretation of x-rays—is achieved without ex- 
tensive reading. 


MEDICAL ATLAS FOR ATTORNEYS is not a publication to be read, rather, it is for application at 
every stage of a personal injury case. 


For additional information write to 


Bancroft-Whitney Co. © The Lawyers Co-operative 
San Francisco, Calif. 94119 Publishing Co. 
Rochester, N. Y. 14603 
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Local Bar Associations 
New officers of the Putnam County 


Bar Association are George B. 
Newton, president; Bruce H. Davis, 
president-elect; Joe C. Miller II, sec- 
retary-treasurer. 

Replacing Jack Yeslow as president 
of the Greater Hollywood Bar Asso- 
ciation is William F. Hunter, Jr. 

The Bar Association of Tampa and 
Hillsborough County held its annual 
bar-medical party and dinner-dance 
at the Tampa Yacht and Country 
Club November 15. 

Richard O. Watson, St. Augustine, 
was elected to represent the Seventh 
Judicial Circuit on the Board of Gov- 
ernors of the Junior Bar Section suc- 
ceeding Malcolm L. Stephens, Jr., 
and John W. Emerson was elected to 
represent the Twelfth Circuit. 

The St. Petersburg Bar Association, 
with Jack A. Page as instructor, com- 
pleted another ten week class in law 
for laymen which was held at the 
Mirror Lake Junior High School. 

Nathan I. Weinstein is among sev- 
eral appointed by Governor Bryant to 


serve on the Seventh Judicial Circuit 
census committee to determine if the 
four county area has grown  suffi- 
ciently to warrant another circuit 
judge. 

Members of the Brevard County 
Bar Association met in early October 
at Brevard Junior College to discuss 
plans for a second legal seminar for 
association members. An announce- 
ment regarding dates and topics will 
be announced in the near future by 
the committee. 

The Volusia County Bar Associa- 
tion heard Hillsborough County 
Judge James D. Bruton, Jr., discuss 
fees for personal representatives and 
attorneys in guardianship and estate 
proceedings at its October dinner 
meeting. 

“Income Tax for Laymen,” a seven- 
week course on basics on how to pre- 
pare your own return, was begun by 
the St. Petersburg Bar Association 
and Tomlinson Adult Education 
Center in October. 

Fletcher Rush, Orlando, was guest 
speaker at the October meeting of 


PEOPLES 


Capital and Surplus $1,452,000.00 
Incorporated February 27, 1950 


National Bank OF MIAMI SHORES 


Working with and through members of The Florida Bar in Dade County especially 
relating to Trust Matters in the North Dade area. 
TRUST OFFICERS 
Charles Eldredge, Vice President and Trust Officer 


Nellie V. Stiles William E. Byrd Louis V. Bartlett 
Assistant Vice President and Assistant Cashier and Assistant Trust Officer 
Assistant Trust Officer Assistant Trust Officer 


Agnes B. Barber, President Leonard Usina, Chairman of the Board 
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The Florida Council of Bar Association Presidents met in Winter Park on October 12 and heard 

a panel discussion on judicial selection, tenure, compensation, discipline and removal. The 

group made plans to hold further discussion on that subject with the appropriate Florida Bar 
committee at the Mid-Year Meeting in Jacksonville on December 6. 


the Brevard County Bar Association. 
His topic was Blueprint for Progress. 

William A. Meadows, Jr., spoke be- 
fore the Miami Beach Bar Associa- 
tion’s “Public Forum” in October. His 
address entitled, “Every Person Is 
Entitled to a Defense” was followed 
by a film, “Defending the Unpopular 
Client.” 

An essay contest for high school 
students for a college scholarship is 
being planned by the Volusia County 
Bar Association. President Walter 


Shelley has appointed a committee to 
set up the program and to determine 
its scope. John B. Mattingly, DeLand, 
was named chairman and _ other 
members include Henry P. Duffett 
and M. Dean Nelson, both of Day- 
tona Beach and William E. Sherman, 
DeLand. The contest will be opened 
to students in grades 11 and 12 in all 
Volusia County schools. Prizes will be 
awarded on Law Day next May 1. 
The primary purpose of the contest 
is to teach the value of the legal and 
judicial system in the United States. 


consultant and document examiner. 
for qualifications. 


the laboratory. 


HARRY M. ASHTON 


4574 Fourteenth Avenue, North 
St. Petersburg 13, Florida 


HANDWRITING EXPERT 


Formerly in charge of U. S. Government Document Laboratory. Nationwide experi- 
ence in scientific examination of all types of document problems. 
and State Courts throughout the Country. Retained by the Florida Sheriffs Bureau as 
See listing in Martindale-Hubbell Law Directory 
Modern laboratory, including infrared and ultraviolet photography. 
Portable equipment for use in making examinations of wills, deeds, etc., away from 


Testified in Federal 


Telephone: 344-6331 
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Panel participants at the Florida Council of Bar Association Presidents meeting were, from 

left to right, Chesterfield H. Smith, Bartow; Richard H. Merritt, Pensacola, and Ralph R. 

Quillian, Hollywood, shown with Council officers John J. Hunt, chairman, North Miami, Horace 
G. Bates, Gainesville, and Morison Buck, Tampa. 


New officers of the Charlotte 
County Bar Association to serve with 
President Kenton H. Haymans are 
F. LeRoy Hill, vice president; Jack R. 
Schoonover, secretary-treasurer; Earl 
D. Farr and Edward L. Gerson, di- 
rectors. 

New officers of the North Dade 
Bar Association are Albert D. Small- 
wood, president; Curtis B. Hamilton, 
vice president; Malcolm Fromberg, 
secretary; Lucille V. Coughlin, treas- 
urer; and Sidney B. Krassner, presi- 
dent-elect. 


Miami Springs City Judge Robert 
G. Maxwell was elected president of 
the Hialeah-Miami Springs Bar Asso- 
ciation, succeeding Conway Boone, at 
the annual election October 24. 
Named to serve with him were Ralph 
C. Nelson, vice president; William 
Feldman, secretary; Everett H. Dud- 
ley, Jr., treasurer; Max M. Hagen, 
Lewis F. Cohen, Morriss F. Wolfe, 
Judge Harvie S. DuVal and William 
J. McCluskey, trustee-directors. 

Recently elected president of the 
South Miami District Bar Association 


on us. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 
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The Seminole County Bar Association recently dedicated its law library to the memory of the 
late Fred R. Wilson, a member of the Bar in Florida for over 50 years who served as city at- 
torney for Sanford for 20 years and attorney for the school board for 31 years. Pictured following 
a ceremony at the Seminole County Courthouse are Judge Vernon Mize, and Mr. Wilson’s 
children, Mrs. Dan G. Mitchum, Robert S. Wilson and Mrs. W. D. Leahy. Mrs. Mitchum presented 
a portrait of her late father for hanging in the library. Edwin Shinholser, Sanford, was principal 
speaker at the dedication and paid tribute to Mr. Wilson as a “man of humility’ and a good 
citizen of the highest integrity. 


was Waldo G. Rothenberg. Serving 
with him as vice president, Julian M. 
Quarles; secretary, William Sabella; 
and treasurer, George Nachwalter. 

The Third Judicial Circuit Bar As- 
sociation’s guest speaker for their 
October 17 meeting was Robert M. 
Ervin, Tallahassee, who spoke on the 
Mechanics’ Lien Law. 


Officers elected at the meeting 
were W. Brantley Brannon, Lake 
City, president; Royce Agner, Perry, 


INVESTIGATIONS THROUGHOUT 
FLORIDA and Nationwide (Missing Per- 
sons, Probate, Domestic, Insurance, 
Claims, Commercial, Personal, Civil, 
Criminal.) Harry A. Magee Detective 
Agency, Residence: 33 W. Preston Ave., 
Orlando, Fla., GArden 3-1142; Office: 
417 Gardenia St., West Palm Beach, Fla., 
TEmple 2-5111, (Licensed by Florida, 
Palm Beach and Brevard Counties and 
West Palm Beach). 


vice president; John H. McCormick, 
Jasper, secretary-treasurer; Ernest M. 
Page, Madison, Ernest Sellers, Live 
Oak, and Milo Thomas, Lake City, ex- 
ecutive committee. 


Associations & Partnerships 

Jon C. Moyle, former legal assistant 
to Governor Bryant, and Don Bev- 
erly, formerly with Nichols, Gaither, 
Beckham, Colson & Spence, Miami, 
have formed a partnership to be 
known as Beverly & Moyle, with of- 
fices in Suite 203, Pan-A Building, 
West Palm Beach. 

William H. Turner III and John W. 
Schumacher, Jr., have formed a part- 


FLORIDA SUBDIVISION CORPORATIONS 
INTERESTED IN OPENING A EUROPEAN 
SALES OPERATION, PLEASE CONTACT 
UNITED STATES REALTY 
Von-der-Tann Strasse 
8 Munich 22, Germany 
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At their October luncheon meet- 
ing, members of the Dade Coun- 
ty Bar Association heard a de- 
bate on proposed amendments 
to the United States Constitution 
which would create a “court of 
the Union” and deprive the fed- 
eral courts of jurisdiction in leg- 
islative apportionment matters. 
From left to right are Congress- 
man Claude Pepper, Miami, as 
he spoke for the negative, and 
Florida Representative William 
V. Chappell, Jr., Ocala, as he 
spoke for the affirmative. 


nership under the firm name Schu- 
macher & Turner in Miami. 

Robert Carr and John Ware have 
formed a partnership with law offices 
in the 300 Building, St. Petersburg. 


Frank and Leo Wotitzky, Punta 
Gorda, announce that their associate, 
Jack R. Schoonover, has been taken 
into the firm as a partner. 

Louis de la Parte, Jr., and Ray- 
mond E. La Porte announce the dis- 
solution of their partnership, and 
Harry M. Hobbs, Louis de a Parte, 
Jr., and Roger E. Whigham announce 
the formation of a partnership which 
will continue the general practice of 
law as Hobbs, de la Parte & Whigham 
with offices at Industrial Savings 
Bank Building, Tampa. 

Philip J. Knight, having completed 
11 months of practice as a special 
assistant attorney general in Tallahas- 
see, is now engaged in private practice 
with his father Marion B. Knight, 
with offices in the Ramsey Building, 
Blountstown. 

Linton S. Waterhouse and Howard 
S. Reiss announce the formation of a 
partnership under the firm name 
Waterhouse & Reiss, with offices at 
51 West Washington Street, Orlando. 

James T. Smith, John J. DiVito and 
Fred L. Bryson have formed a part- 
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nership in St. Petersburg to be known 
as Smith, DiVito & Bryson with of- 
fices at 444 34th Street, North. 


Office Openings and Removals 
Kenneth F. Kniskern announces 
the opening of his offices for the gen- 
eral practice of law at Suite 113, 


Corporation Why Service Co. 
do more 
companies 


incorporate in 
DELAWARE? 


Economy—Flexibility 
Stability in all corporate matters 


Attorneys — for free digest 
of law, precedents, 
forms, write 
CORPORATION 
SERVICE 


co. Wilmington, 


Delaware 


Complete corporate service in 
incorporation and representation 
of Delaware corporations, their 
qualification in other states, and 
preparation of papers. 
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Shore Building, 7550 Southwest 57th 
Avenue, South Miami. 

Hale Baugh has opened offices in 
Cocoa at 306 Brevard Avenue. 

William A. Spence, Daytona Beach, 
has removed his law office to the Or- 
mond Beach National Bank Building. 

New offices have been opened at 
485 Harbor City Blvd., Eau Gallie, 
by James H. Nance. 

Morgan F. Jones announces the re- 
moval of his law offices from the Bay- 
mar Building to 343 East Bay Street, 
Jacksonville. 

Lawrence L. Lazar has removed his 
offices to Suite 1500, Metropolitan 
Bank Building, Miami. 

Frederick Chase, Jr., formerly a 
partner in the law firm of Allgood, 
Chase & McPherson, announces the 
opening of his law office at 704 West 
Main Street, New Port Richey. 


Other News of Interest 


C. John Coniglio, Wildwood, was 


OMPLETE 
OMPACT 


orporation 


SUPPLIES 


é q 
q 
H 


The All New Corporation —=i~ 
Outfit combines Printed “= 
Minutes, or blank sheets, 
Stock Certificate book, Stock & Transfer 
ledger and Corporate Seal into one HAND- 
SOME BINDER. 


nf 


FLORIDA CORPORATION SUPPLIES 
BOX 2087 - HOLLYWOOD, FLA. 
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selected by state educational author- 
ities as chairman of Sumter County 
Citizens for Florida’s Future. 

Richard V. Neill was recently 
appointed to the Fort Pierce Planning 
Board. 

Selected as chairman of the 1964 
March of Dimes was Arthur D. Gins- 
berg, Sarasota. 

The Aloma National Bank of 
Winter Park announces the election 
of Lawrence R. Warrick to its board 
of directors. 

James J. Altman was recently 
named to the West Pasco County 
Hospital board. 

Appointed full-time deputy state 
industrial commissioner for Broward 
County was George G. Dickson. 

Robert S. Edwards, Plant City, has 
been retained as legal counsel by the 
Hillsborough County Planning Com- 
mission. 

Cody Fowler, Tampa, was honored 
with a citation for work in jurispru- 
dence by the Missouri Military Acad- 
emy at Mexico, Mo., in October. He 
was saluted by a cadet honor guard, 
toured his former cadet quarters and 
inspected new construction at the 
academy. 

Louis O. Gravely, Jr., Ocala, was 
promoted to major general in the 
U.S. Army Reserve in October. 

New city attorney of Tampa is 
William Reece Smith, Jr., replacing 
Joseph Garcia. 

Peter G. Kalogridis was appointed 
Winter Haven city attorney. 

E. T. Hunter was recently ap- 
pointed to a four year term on the 
Broward County Juvenile Court Ad- 
visory Board by Judges Dorr S. 
Davis and Joe L. McClung. The 
board, created by a special act of the 
legislature in 1955, screens personnel 
for detention homes, sets policy for 
the homes and acts in an overall ad- 
visory capacity to county commis- 
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sioners and judges of the juvenile 
court. 

Governor Farris Bryant has named 
Crescent City attorney George Kirk 
White as county commissioner from 
District I. 

Among the guest speakers at the 
state convention of the Florida Asso- 
ciation of Realtors held in Miami 
Beach October 10-12 were Delbridge 
L. Gibbs, Jacksonville, President, The 
Florida Bar, who spoke on “Profes- 
sional Standards of Practice,” and U.S. 
Representative A. Sydney Herlong, 
Jr., Leesburg, who spoke on “Revi- 
sion of the Federal Tax Program.” 

Robert M. Ervin, Tallahassee, was 
the guest speaker at the October 
meeting of the Home Builders Asso- 
ciation of Tampa, held at the Shera- 
ton-Tampa Motor Inn. 

Jon C. Moyle, West Palm Beach, 
former legal aide to Governor Bryant, 
recently represented the governor in 
the formation of a committee of law- 
makers and county officials to study 
the state’s election laws. The meeting 
was held at Tallahassee to organize a 
group for a two-year study ordered 
by the 1963 Legislature. George B. 
Stallings, Jr., Jacksonville, was named 
chairman. 

Ed. R. Bentley, Lakeland, was re- 
elected chairman of the board of the 
Florida Crippled Children’s Commis- 
sion. He previously served two terms. 


The Florida Crippled Children’s 
Commission is a state agency charged 
with the responsibility of securing 
treatment, on a statewide basis, for 
those crippled children whose parents 
are not able to provide them with 
proper medical services. 

Designated as a delegate to the 
41st National Legal Aid and De- 
fender Conference held in Miami 
Beach in October was Josephine 
Howard Stafford, Tampa. Mrs. Staf- 
ford is a member of the Board of Di- 
rectors of the National Association, 
and moderated a workshop on the 
subject, “Techniques of Interviewing” 
at the conference. 

Don Beverly, West Palm Beach, 
was guest speaker at the October 
luncheon meeting of the Pahokee Li- 
ons Club. He was introduced by local 
attorney Milton E. McKay, and spoke 
on “Jurors I Have Known.” 

Elected to head the Greater Bar- 
tow Chamber of Commerce . was 
Stephen H. Grimes. 

Lee R. Horton, Jr., public defender, 
10th Circuit, explained the operation 
of the public defender law to the 
Lake Wales Rotary Club at its Sep- 
tember meeting. 

Frank Maloney, Dean, University 
of Florida College of Law, has an- 
nounced the appointment of John 
Norton Moore as an assistant pro- 
fessor. 


M.A.1.—MEANS MEMBER APPRAISAL INSTITUTE 


MEMBERS OF FLORIDA CHAPTER NO. 2 OF THE 
AMERICAN INSTITUTE OF REAL ESTATE APPRAIS- 
ERS ARE LISTED IN THE JULY 1963 ISSUE OF 
THE FLORIDA BAR JOURNAL. 


AMERICAN 
INSTITUTE 
REAL ESTATE 
APPRAISERS 
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Irene Redstone, Miami, was elected 
a council member of the American 
Bar Association’s section on family 
law. 

Broward County Solicitor Thomas 
M. Coker, Jr., has appointed James 
A. McCauley as an assistant. 

Robert Paul, Miami, was elected to 
the Architectural Marble Company’s 
board of directors. 

Barney Bernstein, Miami, was re- 
cently elected president of the Flor- 
ida Institute of Certified Public Ac- 
countants. 

James Edward Moore, Jr., Crest- 
view, succeeds Gillis E. Powell as 
Niceville city attorney. 

Frances M. Lovelace, St. Peters- 
burg, spoke at the Soroptimist Club 
of the Holiday Isles at their October 
meeting at Redington Beach. 

Royall P. Terry, Jr., was appointed 
September 24 as assistant Orange 
County solicitor. 

Harry Stein recently resigned as 
assistant city attorney of Miami. 

Betty Lynn Lee was named 
“Woman of Achievement” by the Fort 
Lauderdale Business and Professional 
Women’s Club at their annual ban- 
quet held in October. 

G. L. (Jack) Reeves, Jr., who for- 
merly practiced law in Tampa, com- 
pleted the degree of masters of Law 
in taxation at New York University in 
June and is presently employed as a 
tax attorney for Stauffer Chemical 
Company in New York City. 

J. Thomas Gurney and Charles O. 
Andrews, Jr., Orlando, have been ap- 
pointed by Governor Bryant to the 
Florida Council of 100. 


Newly appointed assistant public 
defenders are Gordon P. Blitch, Jr., 
Fourth Circuit; Jack B. McPherson, 
Sixth Circuit; Richard O. Watson, 
Seventh Circuit; Joe S. Marcus, Elev- 
enth Circuit; Henry L. Williford, who 
recently resigned as associate munici- 
pal judge of Sarasota, John W. Emer- 
son, Jr. and W. Ed Weaver, Jr., 
Twelfth Circuit; and Judge C. 
Luckey, Jr., Thirteenth Circuit. 

Walter Humkey, Miami, was re- 
cently elected to the board of di- 
rectors of the Industrial National Bank 
of Miami. 

Mercury N. Kavouklis was _pre- 
sented with an “award for  out- 
standing achievement” as the By- 
Laws Administrator, by the Fernan- 
dina Beach Junior Chamber of Com- 
merce at their September meeting. 
During the 1962-63 year he com- 
pletely rewrote and up-dated the 
Jaycee Constitutional By-Laws. 

Public defenders from across the 
nation met for a four-day national 
convention, October 22-25, in Miami 
Beach. Broward County public de- 
fender, L. Clayton Nance, hosted a 
registration and welcome cocktail 
party for members of the National 
Legal Aid and Defenders Association. 
Highlight of the convention was the 
Friday night dinner address by Su- 
preme Court Justice Thomas Clark. 
Washington attorney Abe Fortas, 
who handled the Gideon appeal, was 
one of the principal speakers, and 
Joseph Varon, Hollywood, spoke on 
search and seizure laws. Robert E. 
Jagger, Clearwater, public defender 
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Sixth Circuit, was elected a di- 
rector of the association. » snveneenn 

Robert Ervin, Tallahassee, was DIRECTORY OF ADVERTISERS 
elected president of the National Ref- APPRAISERS 
erees in Bankruptcy during the 37th 

orida apter, merican insti- 

annual meeting held in Atlanta, Geor- tute of Real Estate Appraisers 1135 
gia in October. 

George Heath, incorrectly reported | BANKS 
as an assistant public defender for the 


Barnett National Bank ............ 1131 
Ninth Judicial Circuit in the October 1129 
issue of the Journal, was in fact ap- 
pointed an assistant states attorney | CORPORATE PROCEEDINGS 
for the Ninth Judicial Circuit. Corporation Service Company.... 1133 
William O. E. Henry, Bartow, 100 
served as Polk County chairman of ee 
the Citizens for Florida’s Future cam- | COURT DECISIONS 
paign in support of the college build- 
ing amendment. 1120 
State Representative Robert Mann 
is currently serving as a lecturer in | ELECTRIC POWER 
business law at the University of 
South Florida. Other part-time lec- Electric Utilities -............. 1084 
turers include W. T. Hodges, James 
E. Wharton and E. J. Boggs. GENEALOGICAL SERVICE 
1075 
HANDWRITING EXPERTS 
Harry M. Ashton ...................... 1130 
LEGAL FORMS 
Florida Corporation Supplies...... 1134 
PUBLISHERS 
Bancroft-Whitney Company .... 1128 


The Harrison Company .... Back Cover 
The Lawyers Co-Operative Pub- 
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South Publishing Company ...... 1117 
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Frort Cover 
Florida Statutes 1963................ 1078 
TITLE COMPANIES 
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Corporation ...... Inside Back Cover 
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CUMULATIVE TOPIC INDEX TO 
VOLUME XXXVII 


The Florida Bar Journal, 1963 
Key: January, Ja; February, F; March, Mr; April, Ap; May, My; June, Je; 
July, Jy; September, Se; October, O; November, N; December, D. 
ATTORNEY GENERAL’S OPINIONS ... Ja 13, Mr 168, AP 219, Ma 298, 


Jy 453, O 969, N 1047 


BANKRUPTCY 
What the Business Lawyer Should Know About Involuntary 
BAR ASSOCIATIONS 
American Bar Association 
Florida Lawyers Win Honors at ABA Meeting ................ O 954 


Florida Represented at ABA Meeting ...................0000- Mr 167 
The Florida Bar 
Ap 224, Ma 288, Je 402, O 976 
The Florida Bar Center Fund Raising Drive Begins ............ D 1085 
John M. McCarty Appointed to Board ...................044. D 1090 
Letters In The Bar .......... F 100, Mr 179, Ap 222, Ma 289, Je 336, 
O 946, D 1080 
List of Current Applicants for Admission to The Florida Bar .... Ma 312 
Mid-Year Meeting of The Florida Bar ........................ O 959 
Mid-Year Meeting Set December 6 in Jacksonville ............ N 1019 
News of the Bar (See FEATURES) 
128 Take Lawyer's Oath in Three Special Ceremonies .......... Jy 430 
Nearly 1,000 Attend Convention in Bal Harbour ................ Je 340 
New Members Addressed by Justice Stephen C. O'Connell .... D 1091 
Proposed Amendment to the Integration Rule ................ Jy 427 
13th Annual Convention: Full Program Planned For May 1-5 


Junior Bar Section 
Junior Bar Busy During Convention ......................5- Je 372 
Junior Bar Section’s Tenth Annual Practical Legal 


Local Bar Associations 
Florida Council of Bar Association Presidents (See FEATURES) 
CIVIL PRACTICE 

Attorneys’ Fees Taxed Against Opposing Party ................. Ap 220 
Civil Practice Before Trial Course Concludes ................... Mr 150 
Practicing Lawyers’ Course No. 1 Presented ..................... Ja 40 
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Schedule Announced for CLE Course on Florida Civil Trial 


COMMITTEES 
Committee Reports Ap 224, Ma 288, Je 402, O 976 
COMMON DISASTER 
Presumption As to Order of Death in a Common Disaster: The 
CONVENTIONS 
Breakfast Meetings Well Attended ...................0.seeee0e- Je 370 
Ladies Activities and Social Events ......................200000 Je 386 
Nearly 1,000 Attend Convention in Bal Harbour .................. Je 340 
13th Annual Convention: Full Program Planned For May 1-5 
COURTS 
Judicial Selection—A Challenge to Florida’s Bench and Bar ........ Je 355 


Order Amending General Rules of Practice, U. S. District Court .. Mr 183 


CRIMINAL PROCEDURE 


A Re-Examination of a Plea in Abatement and our Criminal 
Procedure Act 


Criminal Procedure, Rule No. 1... .. Ma 292 
ETHICS 
Is Disclosure A Solution to Administrative Ethics? .............. Mr 151 
FAMILY LAW 
FEES 
Attorneys’ Fees Taxed Against Opposing Party .................. Ap 220 
Fair Compensation for the Lawyer Mr. 147 
Fees of Attorneys in Probate Cases Mr 142 


FEATURES 


Briefly Yours ...... Ja 1, F 69, Mr 133, Ap 197, Ma 273, Je 329, Jy 417, 


O 941, N 1009, D 1073 


Calendar of Legal Events ....... Ja 2, F 70, Mr 134, Ap 198, Ma 274, 
Je 330, Jy 418, O 942, N 1010, D 1074 
Florida Council of Bar Association Presidents ...... Ja 68, F 132, Mr 196, 


Ma 328, Je 416, Jy 468, O 1008, N 1072 
In Memoriam ... Ja 57, F 104, Mr 163, Ma 326, Jy 441, O 967, N 1057 
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Labor Law Review ...... Ja 45, F 105, Mr 164, Ma 300, Jy 432, O 978, 


D 1121 

Letters In The Bar .... F 100, Mr 179, Ap 222, Ma 289, Je 336, O 946, 
D 1080 

LTGF News and Notes ......... Ja 54, F 115, Mr 177, Ap 259, Ma 315, 
Je 400, Jy 454, O 986, N 1055, D 1124 

News of the Bar ........ Ja 59, F 121, Mr 185, Ap 263, Ma 319, Je 407, 


Jy 459, O 991, N 1063, D 1129 

News of the Bench .... Ja 56, F 118, Mr 182, Ap 261, Ma 317, Je 404, 
Jy 456, O 988, N1058, D 1127 

President's Page .... Ja 8, F 75, Mr 139, Ap 202, Ma 280, Je 338, Jy 422, 
O 952, N 1014, D 1082 

Real Property, Probate and Trust Law Notes ...... Ja 42, F 112, Mr 170, 
Ap 255, Ma 306, Je 396, Jy 446, O 1001, N 1043, D 1104 

Ja 10, Ap 204, Je 334, O 950, N 1029 
F 117, Ap 260, Jy 442, N 1049 
Tax Law Notes ... Ja 50, F 109, Mr 174, Ap 251, Ma 303, Je 391, Jy 450, 
O 981, N 1050, D 1118 


INSURANCE 

Arbitration and the Uninsured Motorist Provision .............. Ma 283 
INTEGRATION RULE 

Proposed Amendment to the Integration Rule ................... Jy 427 
JUDGES 

Justice Elwyn Thomas’ 25th Anniversary on Supreme Court ...... N 1015 

Justice Glenn Terrell Marks 40th Anniversary on Supreme Court 

News of the Bench (See FEATURES) 

LABOR LAW 


Labor Law Review (See FEATURES) 
The Settlement of Labor Disputes in Industries Affected With a 


LAW DAY, U. S. A. 
Florida Prepares To Observe Law Day U.S. A. ................ Mr 162 
LEGAL INSTITUTES 
Civil Practice Before Trial Course Concludes .................. Mr 150 
Junior Bar Section’s Tenth Annual Practical Legal Education 
Practicing Lawyers’ Course No. 1 Presented ..................05: Ja 40 


Schedule Announced for CLE Course on Florida Civil Trial Practice D 1088 
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LEGISLATION 


Judicial Council Sponsors Public Defender Legislation ........... Je 381 
The Need for an Amendment to Florida’s Uniform Sale of Securities 

MISCELLANEOUS 

A Visit with Lawyers Behind the Iron Curtain ................. Ap 213 
After 36 Years — A Permanent County Seat ....................05 O 973 
Florida's Lawyer Legislators ....................005. Mr 158, Ma 296 
IAIABC and FIC Educational Conference ...................... O 962 
Judicial Canon 35 ...... Ja 16 
Legal Aid for the Cuban Refugees ....................02000- Ma 293 
Legal Editor Joins Continuing Legal Education Staff ............ Mr 140 
Revised Mechanics’ Lien Law; The Whys and Wherefores ........ D 1095 


OPINIONS (See COURTS) (See also ATTORNEY GENERAL’S OPINIONS) 
PHOTO REPORTS 


Breakfast Meetings Well Attended ...............20s0.secceees Je 370 
Civil Practice Before Trial Course Concludes .................. Mr 150 
Florida Represented at ABA Meeting ...... Mr 167 
junior Bar Busy During Convention: Je 372 
Ladies Activities and Social Events ...................ceceeeees Je 386 
128 Take Lawyer’s Oath in Three Special Ceremonies ............ Jy 430 
Practicing Lawyers’ Course No. 1 Presented ................+-55- Ja 40 
13th Annual Meeting, Nearly 1,000 Attend Convention in Bal 

PUBLIC RELATIONS 

The Lawyer’s Desk-side Manner—A Lost Art? .................4- O 957 


The Successful Professional Man 


REAL PROPERTY 
Real Property, Probate and Trust Law Notes (See FEATURES) 
SECURITIES 
The Need for an Amendment to Florida’s Uniform Sale of Securities 


TAXATION 
Deductibility of Legal Expense for Creation of Inter Vivos ...... N 1053 


Tax Law Notes (See FEATURES) 


CUMULATIVE AUTHOR INDEX TO 
VOLUME XXXVII 


ABEL, Rosert C., JR.: The Need for An Amendment to Florida's 


Sale of Jy 428 
ALLEN, Ricuarp B.: Goals of Professional Discipline . Je 374 
ArBuUSE, BERNARD: Arbitration and The Uninsured Motorist Pro- 
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AuTHorR Unknown: The Successful Professional Man Ma 290 


BROOKER, JUDGE WiLLIAM C.: Fees of Attorneys In Probate Cases __... Mr 142 
Buck, Morison: The Lawyer's Desk-side Manner—A Lost Art? O 957 
CrisER, MarsHALt M.: Fair Compensation for the Lawyer Mr 147 
ELprepD, QuENTIN T.: Legal Aid for the Cuban Refugees —____. Ma 293 
Ervin, Ropert M.: Revised Mechanics’ Lien Law; The Whys and 

Wherefores D 1095 
Frix, Georce A.: Attorney Versus Title Insurance _ O 960 
FEIBELMAN, Hersert U.: What The Business Lawyer Should Know 

About Involuntary Corporate Reorganization — N 1036 
GREEN, CiinTON: Plaintiff's Pleadings Se 479 
Grecory, Donn and TyLanper, Rosert D.: A Visit with Lawyers 

Behind the Iron Curtain . Ap 218 
Harum, E.: Is Disclosure A Solution to 

Ethics? Mr 151 
Housen, Harry: A Re-Examination of a Plea in Abatement and 

our Criminal Procedure Act Jy 425 
KanzeR, LAWRENCE: The Settlement of Labor Disputes In Industries 

Affected with a National Interest N 1030 
McCaucuan, Russett: Deductibility of Legal Expense for Cre- 

REDFEARN, H. D.: Presumption As to Order of Death in a Common 

Disaster: The Meme F 78 
Roperts, Justice B. K.: Judicial Council Public 

Defender Legislation 
SMITH, SYLVESTER C., JR.: Law Day U. S. A. 1963 | Staccato momaniadernedes Je 364 
Te Paske, Henry J.: Judicial Selection—A Challenge to Florida’s 

Bench and Bar 
TROWBRIDGE, JUDGE C, PretrreR: Male Inequities In Family Law ___ N 1022 
Want, Haron B.: Attorneys’ Fees Taxed Against Opposing Party __. Ap 220 
Wits, Recrnatp L.: President’s Annual Message Je 349 
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BRIEFLY YOURS (Continued from page 1073) 


@ CORPORATE CHARTERS . .. Lawyers who prepare corpo- 
ration charters for professional engineers and land sur=- 
veyors are reminded of the amendments to Chapters 471 and 
472 passed by the 1963 Legislature. J. Worth Owen, attor- 
ney for the State Board of Engineer Examiners, points out 
that the law requires that if any corporation offers 
professional engineering services or land surveying it is 
required that it be registered with the State Board of 
Engineers Examiners. You may wish to revise your corporate 
charter guides or forms to exclude the offering of profes=- 
Sional engineering services or land surveying unless that 
is the specific purpose of the corporation and the corpo= 
ration has a registered Florida professional engineer or 
land surveyor as a principal officer. 


e@ NACCA PLEDGES TO AID INDIGENT . .. Jacob D. Fuchsberg, 
president, NACCA Bar Association, has asked NACCA National 
Vice President William R. Colson, Miami, to organize, 
with the cooperation of NACCA Governor Al Cone, West Palm 
Beach, and Florida State Committeeman W. N. Avera of 
Gainesville, volunteer members of the association to 
assist Florida Public Defenders in handling the demands 
for representation of indigents with dispatch. The 
volunteers would act as an auxiliary source of counsel in 
overloaded areas. 


e H.R. 10 AMENDMENTS .. . Senator George Smathers 

(D. Fla.) and Congressman Eugene Keogh (D. N.Y.) have 
introduced amendments designed to liberalize benefits 
under the Self-Employed Individuals Tax Retirement Act of 
1962. The act was passed last year after an ll-year effort 
and for the first time authorized tax benefits for self- 
employed persons establishing their own retirement 

plans. The new amendments would permit tax deductions on 
the full amount contributed to individual retirement plans 
by repealing the present 50 per cent limit on deductions, 
and would remove the present percentage and dollar 
limitations except where the self-employed insurer has no 
employees. 


e@ SUPERIOR PERFORMANCE ... Jean Davis King, a member of 
The Florida Bar since 1951 who practiced law in Coral 
Gables before joining the Internal Security Division, 
United States Department of Justice, was presented a 
"Sustained Superior Performance Award" by Attorney General 
Robert F. Kennedy at the annual incentive award ceremony of 
the Department on October 18. Mrs. King was particularly 
cited for her work in the preparation of the Government's 
brief in the case of United States vs. Roberto Santieste- 
ban Casanova, et al. 
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e@ ESTATE PLANNERS ENJOINED ... In a suit filed by the 
Oregon State Bar and in which the ABA appeared and filed 
a@ brief as amicus curiae through its Committee on Un- 
authorized Practice of Law, the circuit court enjoined 
both the individual defendant and his wholly owned 
corporation, Executive Estate Planners, Inc., from 
advising persons concerning: the legal effect of wills, 
trusts or other legal documents; the tax consequences of 
any activity or asset except life insurance or annuity 
plans; preparing any estate plans except that part of the 
plan which directly concerns life insurance or annuities 
and from holding themselves out as persons who prepare 
legal documents, give legal advice, or prepare estate 
plans, whether by use of business names or otherwise. 


In modifying and affirming the chancellor's decree, 
the Oregon Supreme Court remarked upon the impropriety of 
an insurance salesman attempting to advise his prospect 
concerning the specific need for life insurance as opposed 
to another form of asset for disposition of his estate, 
unless he can do so "without drawing upon the law to 
explain the basis for making the choice of alternatives." 
The defendants were enjoined from rendering such estate 
analyses or advice to persons either as a separate service 
or as an incident to the sale of life insurance. Oregon 
State Bar vs. John H. Miller & Co., et al., 385 P.2d 181 
(Ore. 1963). 


e FOUR OF FIVE Good Government Awards given by the 
Florida Junior Chamber of Commerce at their conference 

in Daytona Beach last month went to members of The Florida 
Bar. Tallahassee Municipal Judge John A. Rudd, retired 
Sixth Judicial Circuit Court Judge John U. Bird, Repre=- 
sentative Fred B. Karl, Daytona Beach, and Leonard R. 
Mellon, assistant attorney general in charge of law 
enforcement, Miami, were recognized for their civic and 
community service. Fifth recipient was Winter Park's 
Mayor Allen Trovillion. 


e LEGAL EAGLES was the former name of the national 
Lawyer=Pilots Association which has 300 members from 45 
states. Any lawyer pilot interested in joining may write 
to the Lawyer-Pilots Association, P.0. Box 289, Camden, 
New Jersey. 


e@ INTO THE SUNSET .. . How's this for a change of 
address? Michael E. Crane, member of The Florida Bar since 
1949, has moved from 39 Sunrise Terrace, Cedar Grove, 

N. J. to 908 Sunset Drive, Pacific Grove, California. 
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